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I. Introduction 


Like all professions, the addictions treatment field is faced with the challenges 
of employee substance use and abuse and their impact on retention of quality 
staff. Because the addictions field employees a disproportionate number of 
individuals - by recent estimates close to half of the treatment workforce - in 
recovery, the field faces particular retention challenges. This toolkit provides 
meaningful and practical guidance to the problem of substance misuse among 
addictions professionals. The treatment field presents a professional 
environment where triggers for relapse are present. The ability to support 
employees through prevention and intervention and with access to treatment 
and recovery support services is critical to retaining a workforce that can bring 
richness and personal experience to the workplace, while maintaining its 
dedication to providing quality services to its clients. 

This toolkit is designed for provider organizations in the addictions field, their 
executives, managers and human resources staff. It includes practical resources 
and information to guide and assist providers as they face workforce issues 
associated with substance use, misuse and recovery among employees. More 
broadly, it will assist employers in creating a work environment that supports 
the needs of employees, engages and retains employees in the addictions field, 
and in the case of use, misuse and relapse, intervenes in a way that is effective 
while being legally and corporately responsible. 

Background 

Substance misuse - the misuse of legal (including alcohol and prescriptions 
medication) and illegal drugs - is a problem for all industries. The addictions 
treatment and recovery field is not immune. In fact, given the over¬ 
representation of people in recovery in the treatment workforce and the 
potential for relapse among recovering individuals it can be assumed that the 
addictions treatment field may experience more problems related to substance 
misuse than other fields. And generally speaking, a stressed and overworked 
workforce is always at risk for a variety of problems, including substance use or 
misuse. Corporate symptoms of these issues may include high turnover and low 
retention rates, which in turn result in higher training costs and greater human 
resources expenses associated with recruiting and record-keeping. Most 
importantly, the inability to retain staff severely hampers an agency's ability to 
consistently deliver high-caliber treatment and recovery services. 
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In 2007, the Substance Abuse and Mental Health Services Administration, 
Center for Substance Abuse Treatment (SAMHSA/CSAT) released a report titled 
Strengthening Professional Identity: Challenges of the Addictions Treatment 
Workforce. This report noted that "Clinicians face the reality of relapse every 
day in managing patients/clients, but many treatment agencies are not well 
prepared to address relapse within their own staff." The report also observed 
that "many organizations lack policies and resources that assist supervisors in 
taking appropriate action when impairment is detected." The report 
recommended developing strategies and policies related to substance use, 
misuse, relapse and wellness for the addictions field 

Certainly, employee wellness and retention are not the only issues facing the 
treatment workforce. Other issues, such as recruitment, pay scales, benefits and 
professionalism, also play a role, but they are beyond the purview of this 
document. The tools presented here focus on the challenges facing workers in 
the addictions field that underlie the retention crisis. Members of the workforce 
who are in recovery have a wealth of experience that makes them effective 
clinicians. At the same time, however, they often face situations that place them 
at high risk for use, misuse and relapse. To combat these underlying issues and 
improve retention, agencies in the field need effective wellness policies and 
practices that address the unique challenges these employees face. 

Recovery and Retention in the Workplace 

It has often been stated that when talking about retention problems in the 
addictions workforce, the "elephant in the room" is the fact that a large 
percentage of the workforce is in recovery and therefore vulnerable to relapse. 
An environmental scan conducted by SAMSHA and Abt Associates in 2003 
estimated that almost 50% of the workforce in private treatment was in 
recovery. The nature of addiction as a chronic disease in which relapse is 
common requires first and foremost that any wellness program for the field 
effectively addresses relapse, intervention and prevention. 

Many people in the addictions treatment workforce, both those in recovery and 
those not in recovery, face challenges that compromise their ability to maintain 
employment and provide quality services. It is counterproductive to believe that 
staff can "leave their issues at the door" when they arrive at work in the 
morning. The reality is that these issues follow staff into the workplace and 
affect service quality as well as employee retention. 

All staff can benefit from addictions prevention and wellness programs. Prevention 
and intervention are important components of workforce retention efforts. 
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Opportunities for the Field 

The addictions treatment field has many innate features that make it uniquely able 
to incorporate effective prevention and intervention technologies into workplace 
policies and practices. These features include corporate missions related to recovery 
from addictive diseases; strong corporate cultures that forbid the use of substances; 
strong codes of ethics regarding the use and abuse of substances; and awareness of 
treatment, prevention and recovery support resources in the field and community. 

Perhaps the field's greatest strength in dealing with employee addiction is the 
natural expertise of staff and management in recognizing and responding to 
substance use. While it is true that not everyone who works at a treatment 
agency is a trained clinician, every agency certainly possesses the core skills 
needed to address use, misuse and relapse. 

Managers in the addictions treatment and recovery field walk a fine line when 
it comes to dealing with staff who may be experiencing problems related to 
substance misuse. They know how to use their skills to manage and supervise 
staff, but common wisdom says that managers should not take on the role of 
clinician and should not diagnose or treat their own staff. They can, however, 
carefully observe workplace behaviors and use their observational skills to note 
potential problems before they become more severe. They also can use their 
subject matter expertise and their knowledge of the community to design and 
implement appropriate, responsive and responsible strategies to address use 
and misuse among employees. Some of the clinical skills that can be applied in 
a managerial and supervisory context and that serve as the foundation for many 
of the tools and resources presented here include: 

• Observing Staff 

• Providing Feedback 

• Adapting Appropriate Confrontation 

• Increasing Motivation to Change 

• Making Referrals to Services 

• Establishing Behavioral Contracting 

• Requiring Accountability 

• Measuring Progress 

Currently, the field is not adequately using these capabilities to prevent staff relapse 
or misuse or to intervene effectively when these issues arise. There are many 
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reasons for this, not the least of which is concern that confronting the problem will 
violate various employment laws. Treatment providers may be inclined to 
immediately terminate staff members who relapse or show early signs of potential 
relapse. Although this approach is entirely logical and reasonable from a corporate 
risk-management perspective, it exacerbates retention problems. Immediate 
termination often means loss of staff members who, with help and appropriate 
support, could continue to contribute to their employer and the field. Additionally, 
this approach runs counter to what is known about addiction and recovery - that 
addiction is a chronic disease and recovery is a lifelong process to be managed. 

How can treatment centers create workplace policies that protect themselves and 
their clients while simultaneously supporting staff who may be experiencing 
difficulties? In other words, how do centers responsibly and ethically align 
corporate and clinical values? By combining best practices in human resources, 
addictions clinical practice, and management policies and practices, corporate and 
clinical values can be aligned and turnover reduced, high performers retained and 
staff performance improved. This toolkit aims to provide practical tools - 
workplace policies, procedures, practices and tips for supervisors - that allow the 
addictions treatment and recovery field to legally, ethically and effectively help 
prevent substance misuse among its workers and to intervene appropriately when 
it occurs. The overall goal of the toolkit is to allow agencies to support wellness 
among their employees, increase retention of their valued workers and ultimately 
provide a consistently high caliber of services to their clients. 

While many of the arguments for development of retention-oriented practices 
in the addictions field are presented here in an ethical and/or philosophical 
context, the fiscal context also deserves mention. Conservative estimates of the 
cost of employee turnover are 25% to 30% of an employee's salary - a cost that 
the historically under-funded addictions treatment field can ill-afford to assume. 
Simply stated, there is a financial benefit to retaining quality staff. This benefit is 
realized in reduced training and administrative costs for new employees and in 
greater efficiencies in service delivery. 

Ethical Considerations 

As companies, providers must learn to balance the realities of the issues staff face 
with corporate risk-management responsibilities. Ethically, the field cannot create 
policies that allow or encourage managers to become therapists or counselors for 
their staff. Ethical boundaries must be clearly delineated and maintained between 
supervisors and managers and their employees. At the same time, staff members 
who should not be providing services must be restricted from providing care. There 
may be circumstances in which an employee is removed from face-to-face 
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interaction with clients and in which termination is the most appropriate course of 
action. Good policies and practices concerning these issues can teach managers 
how to appropriately identify potential staff problems early on and can give them 
the resources they need to effectively deal with problems before they threaten an 
employee's job or the quality of client service. 

Introduction to the Toolkit 

The effort that resulted in this toolkit is but part of a growing national awareness 
of and attention to the seriousness of employee substance misuse. In particular, 
the Addiction Technology Transfer Centers (ATTCs) have enhanced the field's 
overall understanding of use, misuse and wellness among the workforce, 
including implications and opportunities for solutions. In 2007, the Central East 
ATTC published Self Care: A Guide for Addiction Professionals, which laid out 
guidelines for employers and employees to promote overall wellness. Also in 
2007, the Southeast ATTC published symposium proceedings titled Alcohol 
and Other Drug Problems Among Addiction Professionals. This report 
highlighted 12 elements - including collecting needs assessment data, 
establishing Employee Assistance Program (EAP) standards, providing training, 
and establishing policies and practices - as critical to holistically and 
successfully addressing the problem. The tools presented here follow in the 
footsteps of and are guided by these efforts. The toolkit includes policies, tools 
and resources for use by agency clinical supervisors and managers, executive 
directors, residents, boards of directors and human resources professionals. 

Process 

The toolkit reflects the contributions of a Steering Committee composed of 
leaders and experts in the addictions field. These individuals represent a wide 
range of perspectives and areas of experience, including provider agencies, State 
administration, association-level leadership, insurance and medicine. What they 
all share is the desire to maintain a quality workforce delivering quality services 
in light of the serious challenges facing the addictions treatment field. 

The Steering Committee in framing the purpose of the toolkit identified three 
paradoxes that must be addressed related to wellness and the retention of 
employees in use, misuse and relapse situations. The paradoxes are: 

Paradox 1: Clinical Values vs. Corporate Values. How providers approach use 
and misuse among employees does not always mirror how providers 
approach use and misuse among clients. This discrepancy reveals a 
contradiction between corporate values and clinical practices. Providers 
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premise client services on a belief in personal recovery and an understanding 
of the complex lifelong nature of recovery and the potential for relapse. 
Providers know how to effectively intervene with clients, applying the latest 
science, evidence-based practices and other new learning from the field. 

That same philosophy, however, is not carried over to staff. In use, misuse or 
relapse situations, staff members may be disciplined or even terminated 
without any effort to engage them in intervention, treatment or recovery 
support. Providers should be given the tools needed to apply their 
knowledge to create and foster a work environment where individuals feel 
comfortable stating there is a problem, where intervention can happen and 
where support systems can be accessed. 

Paradox 2: Richness of Service Delivery vs. Employee Vulnerability. 

Many people enter the treatment field as a result of personal 
experiences with recovery, either their own or someone else's. While 
these experiences encourage them to help others in similar 
circumstances and bring depth and richness to service delivery, they 
also result in a staff that is disproportionately more vulnerable to the 
daily realities of working with addicted populations. Employers are 
challenged to balance the value of personal experience in service 
delivery with stressors that promote relapse. For example, a counselor 
in recovery who has served time for drug-related crimes could be an 
invaluable asset to a post-release group-treatment process, but exposing 
that counselor to the emotions, attitudes and circumstances of that time 
in his life could serve as a trigger for relapse. Agencies need the tools 
and resources to encourage participation of employees with personal 
recovery experiences while minimizing the risk of their exposure to 
stressors that may promote use, misuse or relapse. 

Paradox3: Clinical Skills vs. Management Skills. Lack of appropriate 
managerial training, support, and policies and procedures contributes to 
providers' overall inability to align clinical and corporate values. Managers 
may have excellent skills but inadequate knowledge, tools and practice on 
how to use those skills in context. As a result, they may fear making a 
human resources "mistake," which leads to an employee complaint or 
lawsuit. This fear is encouraged by human resources professionals and 
employment law attorneys who counsel managers to avoid any 
conversations regarding the roots of performance problems and focus 
solely on workplace performance issues. Fear also may lead to immediate 
referrals to outside services such as EAPs without any internal discussions 
about how to properly support the employee. Managers need tools and 
training to provide them with legal, ethical and effective ways to talk to 
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and intervene with staff - regarding the root causes of performance 
problems without breaching legal or ethical boundaries. 

The Steering Committee identified the following priorities and supporting activities 
to provide guidance regarding products that should be included in the toolkit: 

Priority 1: Creating a healthy work culture to support employee 
wellness and retention. 

• Employers should create a corporate culture that acknowledges the 
reality of employee use and misuse of alcohol and drugs and be prepared 
to address those challenges. At the highest levels - executive staff, boards 
of advisors and directors - each employer must articulate a vision for 
support that will permeate all corporate policies and practices. 

• Employers should integrate support, prevention and early intervention 
models into management strategies. These models will encourage, offer 
and/or link to opportunities for peer support, general recovery support and 
wellness activities for employees both in recovery and not in recovery. 

Priority 2: Creating processes for addressing use and misuse to 
facilitate recovery and wellness among employees. 

• Employers should develop policies for dealing with employee use, 
misuse, relapse and reintegration situations, including personnel and 
management tools such as scripts and guidelines. Good policies and 
practices can teach managers to identify potential staff problems early on 
and give them the resources they need to effectively deal with problems 
before they threaten an employee's job or quality services to clients. 

Misconduct vs. Gross Misconduct 

This toolkit provides resources to appropriately intervene with staff members 
who struggle with substance misuse and recovery. The primary responsibility of 
the field is the safety and health of clients. As a result, the definition of 
"appropriate intervention" must be viewed through the lens of impact on client 
service. Therefore, in determining employee interventions it is important to 
distinguish between "misconduct" vs. "gross misconduct." 

When an addictions professional misuses substances (whether he or she is in 
recovery or not), job performance is generally compromised. Often, before the 
misuse or relapse escalates, there are workplace performance problems that 
might indicate relapse or misuse has occurred. (Many of these performance 
problems are outlined in the section below, "Behavioral Red Flags: Appropriate 
Supervision Intervention Points.") 
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There is no single accepted definition of either misconduct or gross 
misconduct. Generally speaking, misconduct is action, inaction or behavior 
that is a violation of work rules and grounds for intervention discipline and 
potentially discharge. Gross misconduct is generally behavior that is more 
serious than misconduct and constitutes grounds for immediate dismissal 
without prior warning or discipline. Precise definitions can vary between 
workplaces. For example, gross misconduct has been defined as conduct that 
gives rise to a clear and present danger to health and safety and as behavior 
that is disruptive to operations and hostile and intimidating to other employees. 

Sometimes substance misuse leads to gross misconduct. Gross misconduct 
should not be tolerated, regardless of the underlying cause. Staff members who 
engage in gross misconduct should face disciplinary action up to and including 
immediate termination. Misconduct, on the other hand, is behavior that should 
be addressed and modified but does not necessarily rise to the level of 
termination. In the case of misconduct, managerial responses can include both 
behavioral intervention and disciplinary action. For example, a staff member 
could receive a written warning (disciplinary action) and also be referred to the 
EAP (intervention). There may also be instances of repeated misconduct wherein, 
while no single incident rises to the level of gross misconduct, the pattern of 
behavior suggests disciplinary action up to and including termination. 

The table that follows provides examples of misconduct versus gross 
misconduct. This list is not meant to be exhaustive but merely illustrative of 
some common workplace issues. 


Misconduct 

Gross Misconduct 

Taking a client to her son's basketball game 

Engaging in a sexual relationship with a client 

Letting certification lapse, but informing the 
agency 

Knowingly misrepresenting one’s credentials 

Drinking alcohol at a professional conference 

Using drugs or alcohol with a client 

Being charged with a DU 1 on a Saturday 
night and reporting it to a supervisor on 
Monday morning 

Driving clients to appointments while under 
the influence of drugs or alcohol 

Failing to turn in a report to the court on 
time 

Lying in reports to the court about a client’s 
drug-free status 

Yelling at a client in a group session 

Threatening a client with unsuccessful 
termination if she refuses to engage in a 
sexual relationship with the counselor 

Failing to document services that were 
provided 

Falsifying documentation to reflect client 
services that were not rendered 

Missing a routine client meeting 

Failing to answer the phone calls of a client in 
crisis 
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Substance Misuse Does not Discriminate Based on Job Title 

This toolkit lays out various prevention, intervention and reintegration strategies 
that can be used in the addictions workplace. Because the majority of employees 
in the field are clinical staff, the majority of the toolkit is written as though the 
employee with the substance misuse issue provides direct clinical services. The 
employee doing the intervening is described as a supervisor. It is important to 
note, however, that substance misuse can and does occur at all levels of the 
organization and thus that intervention must be provided at all levels as well. 

Additionally, quality intervention is never a one-person job. When substance 
misuse occurs in the workforce, it is vitally important that agency executives, 
decision- makers, risk managers, human resources staff and legal counsel 
provide consultation, supervision and guidance as their roles, responsibilities 
and expertise dictate. 
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II. General Guideline 


Please Note: The resources, tools and other information presented in this toolkit are 
offered as guidance for treatment provider agencies use. They are designed to be as 
universally applicable as possible. While every attempt has been made to ensure they 
meet legal requirements, they should not be substituted for independent legal 
counsel. Additional local, State and Federal laws may apply. 


Workplace Policies: A Framework for Understanding the Role 
of Tools, Policies and Procedures 

Resources, policies and procedures in this toolkit include components of one or 
more of the following concepts: 

• Prevention: How can employers help prevent relapse or substance 
misuse in a vulnerable workforce? 

• Intervention: How can employers effectively intervene when relapse or 
misuse occurs? 

• Re-entry: How can employers' help those who have relapsed or who 
have had misuse interfere with their work re-enter the workplace after 
an appropriate intervention? 

These three concepts represent the scope of action that an agency can take to 
support its employees. Some policies may include elements of all three 
concepts; some may include elements of only one. All three concepts must be 
brought to bear in developing a holistic set of policies focused on employee 
wellness and retention. The philosophies underlying each of these concepts are 
discussed in more detail below. 

It must be noted here that the agency's goal is always optimum service delivery 
to clients through a quality and stable workforce. 

Prevention: A Lesson from Universal Precautions 

In the context of this toolkit, prevention is viewed very broadly as minimizing 
the circumstances under which an employee may use or misuse substances. 
Resources and policies within the prevention category are intended to apply to 
all staff. Critical legal and ethical questions arise when prevention efforts are 
targeted to specific staff in recovery. The concept of universal precautions is 
illustrative in this regard. As a paramedic assumes by default that every patient 
has a potentially communicable disease, prevention policies that aim to reduce 
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substance misuse in the workplace also should assume by default that the 
whole staff may, at some point, be at risk for substance misuse that might affect 
performance or job retention. Thus, prevention-related policies should be 
aimed at the whole workforce, regardless of recovery status. 

Intervention: Opening the Door 

Once an employee has shown symptoms of relapse or misuse, supervisors and 
managers should intervene appropriately with workplace policies and tools 
designed to support the intervention. Policies should clearly state that the 
agency will endeavor to provide reasonable support to staff members who 
experience substance misuse problems and who self-report such issues, as long 
as the impairment has not led to serious issues of misconduct. 

A formal policy that encourages employees to self-report relapse or misuse 
issues to their supervisor is fundamental to the ability to intervene quickly and 
effectively. Employees are more likely to self-report problems if they feel they 
will be supported and if they feel that not reporting and continuing to use might 
lead to more serious consequences. Examples of supportive intervention 
policies include: 

• Policies that allow employees to take a leave of absence during which 
they seek treatment or other appropriate services 

• Job security policies that allow a job to be held for a period of time for 
employees who go to treatment 

• Health insurance policies that include good substance abuse benefits 

• Disability insurance (or other benefits) that allows some salary 
replacement while an employee is out on approved leave 

• A strong and visible EAP 

Re-Entry and Reintegration: Encouraging and Promoting Retention 

Where appropriate, intervention strategies should be designed with a return to 
full job responsibilities as the ultimate goal. The tools, policies and resources in 
this toolkit are separate from general intervention strategies, although in most 
cases, they will be applied in concert. In many ways, a return-to-work plan 
resembles a recovery plan, with defined activities, standards, goals, guidelines, 
benchmarks, rewards and sanctions to manage the process. 
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Corporate Commitment to Employee Wellness 

Establishing a corporate culture that supports employee wellness and retention 
begins at the top level of an organization with the leadership and board of 
directors, particularly in a workplace with a unique vulnerability to substance 
use and misuse. Organizational policies and actions should convey that the 
agency takes employee substance use and misuse very seriously but operates 
on the belief that recovery is a reality that should be available not only to 
clients but to staff as well. 

Below are three documents organizations can use to establish employee 
wellness as a priority. The first document is a Corporate Commitment Policy 
that should be incorporated into the employee policy manual and presented in 
new-staff training. The second document is a Board Resolution that raises the 
substance use and misuse issue to the highest level of organization 
management and becomes a permanent part of the agency's leadership record. 
The third document is a series of talking points that agency leaders can use 
when communicating with partners and contractors, such as accountants, 
management entities, attorneys and other service providers. This document 
asserts the organization's belief in the importance of employee wellness. 

These documents contain overlapping concepts and language, including: 

• Prioritization of and fidelity to quality client services 

• Acknowledgement of the unique vulnerabilities of the addictions 
workforce 

• Assertion of the importance of facilitating access to care for employees, 
while not jeopardizing client services 

• A clear presentation of the options available to employees regarding 
treatment and other support 
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Sample Corporate Commitment Policy 

Company XYZ is an addictions treatment agency. Our corporate mission is to help our clients suffering from 
addictive disease learn to manage their disease and maintain recovery. Our primary responsibility is to that 
mission. At all times, our paramount concern is the safety and well-being of the clients who have entrusted 
us to help guide them in their recovery process. 

From time to time, our employees also may face problems related to substance use and misuse. As outlined 
in our Drug Testing, Professional Conduct and, when applicable, Drug-Free Workplace policies, employees 
may not work at Company XYZ while they are misusing substances. Impaired employees put themselves, 
our clients, other employees, and the reputation and mission of our organization at risk. 

Our fundamental belief in the power of recovery and individual behavior change dictates that we establish 
workplace policies and practices that help prevent substance misuse among our employees; intervene 
appropriately when misuse occurs; and, when possible and appropriate, help staff members who have 
experienced misuse problems successfully return to work. 

We encourage employees who experience substance misuse problems to seek appropriate help quickly. To 
assist them, we have instituted workplace policies and practices that align our corporate values with our 
clinical mission. They include: 

• Health insurance that covers substance abuse and mental health services 

• A strong EAP where employees can receive confidential services 

• Disability insurance that provides some salary replacement for those who go to treatment 

• Sick time policies that allow for time off to receive necessary services 

• Leave polices that allow eligible employees to take time off from work to pursue treatment 
or other recovery support services 

• Return-to-work policies to help employees return to their jobs when they are ready and 
that outline the conditions under which employees can return to work 

• A list of peer assistance programs in our area 

We strongly encourage employees who are experiencing substance misuse problems to talk to 
their supervisor, manager or human resources director. In cases where there is misuse but no 
serious misconduct or other performance problems that rise to the level of termination, it may be 
possible to arrange for a leave of absence and a tailored return-to-work plan appropriate for the 
circumstances. 
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Sample Board Resolution 

We, the Directors of Company XYZ, hereby resolve the following: 

• That the corporate mission of Company XYZ is to help our clients suffering from addictive 
disease learn to manage their disease and maintain recovery, and that our primary 
responsibility is to that mission, and; 

• That because of the nature of our work, the pressures of the addictions treatment 
environment and the proportion of employees who may be in recovery, we also must 
encourage employees encountering problems related to substance use and misuse to seek 
assistance, and; 

• That our fundamental belief in the power of recovery and individual behavior change 
dictates that we institute workplace policies and practices that help prevent substance 
misuse among our employees; intervene appropriately when misuse occurs; and, when 
possible and appropriate, help staff who have experienced misuse problems successfully 
return to work, and; 

• That support for employee treatment and recovery will occur alongside disciplinary action 
resulting from any misconduct or inability to meet job responsibilities stemming from 
substance use and misuse, and; 

• That even in cases where substance use, misuse and related conduct results in 
termination, we will encourage employees to seek treatment and refer them to the 
appropriate resources. 
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Sample Talking Points for Agency Leadership 

• Our corporate mission is to help our clients suffering from addictive disease learn to 
manage their disease and maintain recovery, and our primary responsibility is to that 
mission. At all times, the safety and well-being of our clients is our paramount concern. 

• Because of the nature of our work, the pressures of the addictions treatment environment 
and the proportion of employees who may be in recovery, we also must recognize the 
unique vulnerabilities of our staff and encourage employees encountering problems 
related to their own substance use and misuse to seek assistance, 

• Our fundamental belief in the power of recovery and individual behavior change dictates 
that we establish workplace policies and practices that help prevent substance misuse 
among our employees; intervene appropriately when misuse occurs; and when possible 
and appropriate, help staff who have experienced misuse problems successfully return to 
work. 

• Employees may not work at our company while they are misusing substances. Impaired 
employees put themselves, our clients, other employees, and the reputation and mission 
of our organization at risk. 

• To align our corporate values with our clinical mission, we have employed the following 
policies: 

Health insurance that covers substance abuse and mental health services 

A strong EAP where employees can receive confidential services 

Disability insurance that provides some salary replacement for those who go to 
treatment 

Sick time policies that allow for time off to receive necessary services 

Leave polices that allow eligible employees to take time off from work to pursue 
treatment or other recovery support services 

Return-to-work policies to help employees return to their jobs when they are ready 
and that outline the conditions under which employees can return to work 

A list of peer assistance programs in our area 
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Red Flags That Staff May Be Misusing Substances 

Introduction 

One of the key skills that can be brought to bear on the issue of use and misuse 
among staff is the observation of behaviors that may indicate use. This section 
provides examples of workplace behaviors that may suggest use by an 
employee and suggests responses or resources from the toolkit that may be 
applicable. In some cases, these behaviors, or a combination of them, may 
serve as probable cause for drug testing. 

Unexplained Absenteeism 

Employees who might be experiencing relapse or misuse problems will likely 
experience increased unplanned absences. Unplanned time off usually presents 
itself as sick time. The employee might call in sick more frequently or show a 
pattern of calling in sick to extend planned time off such as holidays or 
weekends. Other patterns of unexplained absenteeism that may indicate a 
problem include being absent the day after payday or coming in on payday for 
a check and then leaving. 

The Response: A sick time policy that incorporates these considerations is 
included here in section in III. Organizational Policies. 

Abuse of Work Hours 

Employees experiencing substance use problems often have difficulties meeting 
scheduled responsibilities. These difficulties may manifest as tardiness, long 
lunches, and frequent breaks or unaccounted for time. The treatment 
environment also presents opportunities for extended time "in the field," such 
as site or home visits. 

The Response: Supervisors should look for these behaviors and intervene 
quickly. When patterns of behavior emerge, the supervisor should point out to 
the employee that he or she has observed the employee's problem. The 
supervisor should point out that these behaviors decrease the employee's 
effectiveness and are not acceptable. Employees should be monitored and 
reminded about the EAP. The supervisor can state that sometimes issues in 
one's personal life can lead to absenteeism, tardiness and a general lack of 
accountability. An Hours of Work Policy that incorporates these considerations 
is included in this toolkit. 
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Finances 


As substance issues get worse, financial problems often follow. Financial 
trouble may manifest itself when employees borrow money from co-workers, 
pad expense reports or ask for paychecks in advance. An increase in wage 
assignments and garnishments also may indicate that an employee is 
experiencing financial pressure. 

The Response: Supervisors should be aware that these problems can indicate 
misuse or relapse. Employees who experience these problems should be 
advised to seek financial counseling, a service that many EAPs provide. Except 
for clear cases of expense report abuse, these issues are generally not covered 
by specific policies. As a result, supervisors must be particularly vigilant in 
observing and responding to them. 

Productivity and Effectiveness 

Substance use often results in a marked change in employee productivity. It is 
important to note that an unexpected increase in activity, such as reporting 
increased service hours, may be as indicative of a problem as a decrease in 
productivity. Substance abuse also is likely to interfere with effectiveness in the 
work setting. Supervisors should know that changes in productivity and 
effectiveness can signal substance misuse and should be aware of marked 
positive and negative changes in both areas. 

The Response: Productivity and effectiveness are generally not covered by 
specific policies; therefore, management and clinical supervision are key to 
recognizing problems in these areas. 

Quality Assurance 

Quality assurance encompasses a wide range of activities, including actual 
service delivery, record keeping, and relationships with peers and others. 
Problems with service quality may manifest as client complaints, errors in 
record keeping or missing records, complaints from co-workers, and general 
behavior in the workplace. 

The Response: Supervision is important, including announced and 
unannounced employee observation in the service delivery setting and regular 
file reviews. A quality assurance policy that incorporates these considerations is 
included as part of the toolkit. 
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Guidelines, Tips and Scripts for Clinical Supervision 

The Importance of Quality Supervision 

Frequent, focused and attentive clinical supervision is one of the keys to 
prevention of substance misuse, effective intervention and successful employee 
re-entry into the workforce. 

This section includes some tips, scripts and talking points for supervisors to use 
when responding to actual or potential use or misuse among employees. What 
follows are guidelines and examples of true-life scenarios that demonstrate the 
role of the supervisor, the role of clinical supervision, some challenges and 
pitfalls associated with supervision, and suggestions for overcoming these 
obstacles. These guidelines should be applied as appropriate for the individual 
workplace. Supervisory relationships can be used appropriately when structure 
and policies exist to support intervention. 

The Preventive Role: What Organizations Should Say to Staff about Use 
and Misuse 

When training staff and in day-to-day managerial settings, it is important to 
adopt a preventive mindset that acknowledges that use and misuse are ever¬ 
present concerns and that the organization actively supports employee 
wellness. Below are some concepts that, when infused into supervisory settings, 
can promote recovery support as an organizational value. 


• Prevention discussions are for every employee, not just those in 
recovery. 

• The organization has a corporate commitment to wellness that is 
reflected in a resolution by its board of directors. (See "General 
Guidelines.") 

• Prevention messages can be given by many different people, including 
first-line supervisors, upper management and EAP providers. 

• Agency work is difficult and stressful. Working with the client 
population can result in vulnerability among staff members. 

• The EAP is free to staff members and their families. It is confidential and 
can be used for any number of issues. 

• Employees should think about their own support systems: Whom would 
they call on if problems occurred in their life? On whom can they rely 
for support? 

• Ethics codes and codes of professional and personal conduct prohibit 
any substance use that impairs an employee's ability to do his or her job 
or that negatively affects the reputation or mission of the agency. 
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• The agency encourages employees to take responsibility and self- 
disclose substance abuse problems early before performance and 
behavior issues occur. 

• Options such as medical leave may be applied in situations of misuse or 
relapse. In some circumstances, Federal rules, such as the Family 
Medical Leave Act, ensure job security. 

• The organization's first and foremost responsibility is to its clients. 

Action should be taken to address employee use or misuse before any 
behavior rises to the level of misconduct that may jeopardize client 
health or safety. 

• The organization believes at its core that people can change behavior 
and recover. 

General Tips for Supervisory Conversations with Employees Suspected 
of Substance Misuse 

Problems with the job behavior, workplace performance and ability to fulfill 
responsibilities can tip off a supervisor to the possibility that substance misuse is 
an issue for an employee. When broaching the subject with the employee, the 
supervisor should keep the following in mind: 

• Focus on the work. 

• Focus on what can be seen/observed (performance and behavior). 

• Describe the behavior - what the employee did or said. 

• Do not diagnose the employee. 

• Do not be the employee's counselor or therapist. 

• Do not make assumptions about why the behavior is occurring. 

• Refer the employee to help if he or she might need it. 

• Focus on topics that are legitimately part of the supervisory dialogue 
and do not discuss ones that are not. 

• Remember that the supervisor's job is to improve performance. 

Example 

Ed has been working at Company XYZ for two years. He has been in the field 
for more than five years. He has always done average, not great, work. He is a 
counselor on the inpatient unit and has always talked openly about being in 
recovery. Over the past month, Ed has come in late three times. This morning, 
he came in an hour late without calling. Ed's supervisor has noticed that Ed 
looks disheveled lately. Normally clean-shaven and well-dressed, Ed has been 
coming into work without shaving and looking wrinkled. He also seems tired 
and run down. The supervisor is worried that Ed has relapsed. 
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It is legitimate and necessary for the supervisor to discuss Ed's tardiness with 
him. Unless the company has a clear policy about personal grooming or dress 
that Ed is violating, the supervisor probably should stay away from those topics. 

Some guidelines for the discussion: 

Have the conversation in private and focus on the behavior. "I've noticed that 
you've been late three times over the last few weeks, and rather than getting 
better on its own, this issue seems to be getting a little worse. Today, you were 
late and also didn't call in to let us know. I'm sure you realize that this violates 
the Hours of Work Policy. Can we agree that this behavior is going to improve? 
It causes some problems on the unit when you're late, especially when we 
can't plan for it and don't know if you're coming to work." 

This approach - focusing on Ed's behavior - opens the door for Ed to let the 
supervisor know that something is going on to cause the tardiness and enables 
the supervisor to avoid saying directly that she is worried Ed may be relapsing, 
which might be more likely to get a defensive and resistant response. 

During the course of the conversation, Ed tells the supervisor that his wife left 
him about six weeks ago. He is now a single parent of their 1 8-month-old 
daughter, who has been having trouble sleeping at night and getting up in the 
morning. In addition, Ed now bears the responsibility for taking his daughter to 
day care in the morning. He hasn't really wanted to talk about this situation 
because he was hoping it would get better and that his wife would come home. 
But she hasn't, and now he thinks they might be headed for divorce. 

The supervisor offers to adjust Ed's hours for up to 30 days so that Ed can find a 
more convenient day care arrangement for his daughter. He can come in 30 
minutes later and then take a shorter lunch or leave 30 minutes later. The 
supervisor also reminds Ed that the EAP would be a good place to get some 
help with issues related to his separation. The supervisor gives Ed an EAP 
brochure and tells him that he can take some time off work to attend an EAP 
appointment if needed. The supervisor hopes that if Ed goes to the EAP, a 
counselor will talk to him about whether his recovery support needs bolstering 
during this difficult time. 

Managing Supervisory and Clinical Boundaries 

Resisting the temptation to diagnose and provide counseling is one of the most 
difficult challenges for managers in the addictions field who face potential 
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misuse among employees. Finding the proper balance of clinical knowledge 
and managerial strategy is critical to responding in a way that best serves the 
employee and limits liability for the employer. 

Below are some examples of common mistakes that supervisors make when 
dealing with staff members who are having performance problems that might 
be related to a substance misuse issue. The circumstances underlying all of 
these examples are that the employee in question has had the following recent 
problems: absenteeism, low billing hours and a complaint from a client that 
telephone messages are not being returned. 

Scenario #1: The Supervisor Says: 

"You've been really irresponsible lately. I think you're having trouble with your 
recovery. I think you have relapsed. You need to take a drug test today." 

Mistakes presented with this approach: 

• 7 think you're having trouble with your recovery. "The supervisor 
identifies the employee as someone in recovery, implying that if he 
weren't in recovery the supervisor would not be requiring a drug test. 

• 7 think you have relapsed. "The supervisor diagnoses the problem. 

• "You've been really irresponsible lately. "The supervisor uses general 
terms, rather than stating specifically what the problems are. 

Scenario #2: The Supervisor Says: 

"I've noticed lately that you've been tardy, your billings are down and one of 
your clients called complaining that you're not returning her calls. I think you 
may have relapsed. You need to take a drug test." 

• "You 've been tardy, your billings are down and your client called 
complaining that you're not returning her calls. "The supervisor is much 
more specific about the job-related behavior that seems to be a problem. 

• 7 think you may have relapsed. "The supervisor still diagnoses the 
problem and by using the term "relapsed," tacitly identifies the staff 
person as being in recovery. 

• "You need to take a drug test today. "The supervisor invokes an 
interventional response - a drug test - too early in the disciplinary process. 

Scenario #3: The Supervisor Says: 

"I am really concerned about some things that I have noticed about your work 
lately. You have been late five times in the last month. Your billings are down 
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by 25% this month, and I just got a complaint from one of your clients that she 
has called you three times and you haven't returned her phone calls. These are 
important performance problems that need to improve. I am going to give you a 
written warning today and put you on a performance plan. At the very least, 
you need to be on time to work, you need to meet your billing goals and you 
need to respond to your clients. Is there anything you need from me to help you 
in these areas? 

"I have noticed over the years that sometimes issues that are going on in an 
employee's personal life can negatively affect work performance. You know, of 
course, that our EAP program is available to you and your family. It's free and 
confidential. If there is something going on in your life outside of work that 
might be contributing to your performance problems, I want to really 
encourage you to give the EAP a call or use your own support network. 

"Whatever you do to improve your performance, I want to be clear about my 
expectations: Over the next 30 days at a minimum, I expect that you will be on 
time, you will make your billing goal and you will respond to your clients. If 
you think of anything you need from me or anything I can do to help, let's be 
sure to talk about it." 


• 7 am really concerned about some things that / ha ve noticed about 
your work lately. You have been late five times in the last month. Your 
billings are down by 25% this month, and / just got a complaint from 
one of your clients that she has called you three times and you haven't 
returned her phone calls. '’'The supervisor is specific about performance 
issues and conveys immediate concern about those issues. 

• 7 am going to give you a written warning today and put you on a 
performance plan. "The supervisor is specific about disciplinary 
consequences. 

• "At the very least, you need to be on time to work, you need to meet 
your billing goals and you need to respond to your clients. "The 
supervisor is specific about her expectations for performance 
improvement. 

• "Is there anything you need from me to help you in these areas?" The 
supervisor opens the door for the employee to discuss any issues, free 
from judgment. 

• 7 ha ve noticed over the years that sometimes issues that are going on in 
an employee's personal life can negatively affect work performance. 

You know, of course, that our EAP program is available to you and your 
family, it's free and confidential, if there is something going on in your 
life outside of work that might be contributing to your performance 
problems, i want to really encourage you to give the EAP a call or use 
your own support network." The supervisor encourages the employee 
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to seek support without any implication about what may be wrong. The 
supervisor mentions the EAP in a general context of previous 
experience, taking the employee off the defensive. 

• "Whatever you do to improve your performance, / want to be dear 
about my expectations. "The supervisor's bottom line is the 
improvement of the employee's performance. 
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Access to Healthcare and Other Related Benefits: Guidelines 
for Employers 

Establishing an Environment of Wellness 

There are many policies and employee benefits that can help employers 
provide preventive services and intervene with employees who experience 
substance misuse problems. As noted throughout this toolkit, policies do not 
operate well in a vacuum. Many rely on the availability of other policies to 
create a seamless and effective response. It is helpful for employers to envision 
a set of related benefits. Whenever possible, benefits should be developed as a 
package that helps meet agency goals, including supporting employee 
wellness. 

Financial challenges put constant pressure on agencies to limit their attempts to 
provide a robust set of benefits. In a challenging fiscal environment, viewing 
benefits as an interconnected set of tools for promoting wellness can lead to 
creative solutions. For example, strengthening EAP services or disability benefits 
may help fill gaps where a health insurance package falls short. Other options 
could include salary replacement to help employees pay for treatment that 
insurance doesn't cover or negotiating with an EAP to provide several sessions 
of services rather than just an assessment. 

Health Insurance 

Expenditures for employee health benefits are among the largest costs faced by 
organizations in the addictions field, often ranking second only to employee 
salaries. All indications are that health insurance costs will continue to rise. 
Additionally, some health insurance companies consider the addictions field a 
relatively risky business, potentially making insurance premiums even higher. 
These issues intensify the challenges facing agencies trying to provide strong 
employee benefits packages. 

As discussed in Appendix A "Summary of Relevant Federal Laws," The Paul 
Wellstone and Pete Domenici Mental Health Parity and Addiction Equity Act of 
2008 was signed into law on October 3, 2008, as part of the $700 billion 
financial rescue package. The measure requires companies providing health 
insurance to cover mental health and addiction on the same basis as physical 
conditions. These provisions will go into effect one year after their enactment 
(October 8, 2009). The mental health and addictions provisions: 

• Apply to group health plans with 51 or more members 
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• Forbid employers and insurers from placing stricter limits on mental 
healthcare than on other health conditions 

• Apply to out-of-network coverage, so that plans providing network 
coverage must also provide such coverage for mental health conditions 

• Leave in place any existing state parity measures 

• Require that the US Department of Labor, US Department of Health and 
Human Services and the Treasury Department issue regulations by 
October 2009 

Once the Act and its provisions are enacted, insurance benefits for substance 
abuse and mental health treatment may increase for many workers in the 
addictions field. Until that time, or for those with group plans with fewer than 
51 members, the guidelines in this section may be helpful. 

In the context of use, misuse and wellness, where do these pressures leave 
agencies trying to provide access to addictions treatment services as part of a 
set of workplace policies? In general, employers covering more than 100 
employees have more flexibility in providing robust benefits because they can 
ask insurers to customize benefit plans. For example, these employers can ask 
insurance companies bidding on their business to provide quotes for plans that 
include enriched benefits for substance abuse and mental health services. Many 
organizations fear asking for these enriched benefits because of what the 
additions might do to premiums; however, increased coverage for outpatient 
treatment and mental health services usually does not increase premiums 
dramatically (sometimes even less than 1%). Because outpatient services tend 
to be cost-effective, enriching the insurance benefits for these services can be a 
meaningful and cost-effective addition to an employer's set of responses to 
substance use problems among its employees. It should be noted here that 
health maintenance organization (HMO) plans are usually filed with the State 
and therefore cannot be amended or customized. Preferred provider 
organization (PPO) plans and point of service (POS) plans, however, are 
generally more easily customized. 

Larger plans also can be more flexible in offering benefits to part-time 
employees. To mitigate the additional premium costs of adding these 
employees to plans, employers can increase the premium co-pay for these 
employees, thus allowing them to participate in the plan but at a greater cost. 

Because larger organizations have greater purchasing power, smaller 
organizations may consider entering a consortium of similar organizations to 
bolster their purchasing power with insurers. Generally speaking, this is notan 
advisable solution. Such consortiums are often cumbersome and difficult to 
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manage, particularly for agencies with limited human resources staff. In 
addition, because insurers tend to place addictions treatment providers in a 
riskier pool, assembling multiple providers into one purchasing consortium may 
exacerbate risk and actually increase costs. 

Although not advisable for health benefits, joint purchasing can be an effective 
strategy for negotiating with and purchasing EAP services. To the extent that 
employers supplement health insurance with EAP offerings, they can maintain a 
wellness environment that supports a wide range of personal workforce 
concerns and issues. 

Impaired Professionals Programs 

Impaired professionals programs (IPP) have emerged around the country as 
important resources for individuals seeking to return to work and preserve their 
required certification or licensure while maintaining accountability for 
following a treatment plan. IPP configurations vary from State to State and from 
industry to industry. The basic structure includes an agreement between the 
professional and the IPP whereby the IPP makes an independent referral to 
treatment according to the particular circumstances, monitors the individual's 
progress and, based on the individual's progress or lack thereof, decides if he or 
she should maintain certification or licensure and continue to practice. 

Impaired professionals programs are popular in industries where professionals 
have medical, fiduciary or safety responsibilities to clients - for example, 
doctors, nurses, lawyers, pilots, etc. At present, IPPs are not widespread in the 
addictions treatment field. It is beyond the purview of this toolkit to discuss 
establishment of an IPP; however, it must be noted that IPPs can be valuable 
independent resources for a field like addictions treatment where employees 
may be at increased risk for use, misuse and relapse. 


SEE ALSO: Employee Assistance Program; Summary of Relevant Federal Laws 
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III. Organizational Policies 


Please Note: The resources, tools and other information presented in this toolkit are 
offered as guidance for treatment provider agencies use. They are designed to be as 
universally applicable as possible. While every attempt has been made to ensure 
they meet legal requirements, they should not be substituted for independent legal 
counsel. Additional local, State and Federal laws may apply. 


Code of Professional Conduct 

A Code of Professional Conduct presents the underlying principles of 
organizational operations and expectations for employee behavior related to 
those principles. 

A clearly written and enforced Code of Professional Conduct can be an 
effective tool for the prevention of workplace use and misuse. It defines a set of 
behaviors that are unacceptable and subject to disciplinary action. 

Components of a Retention-Oriented Code of Professional Conduct 

Organizations can use the components described below to develop, add to or 
enhance their existing policies. 

Prevention 

Codes of Professional Conduct in the addictions field are often grounded in 
several key principles. Violation of any of these principles may prompt 
disciplinary action and/or intervention. The underlying principles include: 

• Non-discrimination 

• Client welfare 

• Client and professional relationships 

• Compliance with rules and laws 

• Preventing harm 

• Duty of care 

Policy in Practice 

A Code of Professional Conduct clearly prohibits any behavior that 
compromises an employee's ability to accomplish his or her job responsibilities 
or the reputation of the agency. This prohibition necessarily includes substance 
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use and misuse. Many of the behaviors prohibited by the code could be 
warning signs of substance misuse. Some of these behaviors are discussed in 
more detail in "Red Flags That Staff May Be Misusing Substances." Because the 
Code of Professional Conduct covers a range of behaviors, it should prompt a 
range of managerial responses, including increased monitoring, drug testing, an 
EAP referral, and disciplinary action up to and including termination. 

A Code of Professional Conduct need not be limited to on-the-job behavior. It 
also allows the agency to be concerned with off-duty behavior when the 
behavior jeopardizes the agency's mission or reputation and employee 
performance. Off-duty inappropriate behavior, including substance misuse- 
related behavior that occurs during off-duty hours (as it often does),may open 
the door for intervention, . 

While it is common practice for organizations and licensing and certifying 
bodies to have Codes of Professional Conduct signed by employees or 
licensees, it is not a common practice for these policies to be used in 
managerial settings. A Code of Professional Conduct can be used as a 
managerial tool, whether as part of a regular performance review process or 
when intervening with staff members who may be, or suspected to be, using 
substances. Managers can use the code to help employees identify areas where 
there are compliance issues. For example, a manager might say, "You agreed 
under the Code of Professional Conduct to avoid bringing personal or 
professional issues into the counseling relationship. Why is that important? Do 
you feel you're in a position to do that?" 

It is also important that a Code of Professional Conduct be made a topic of 
regular discussion and training. Workers new to the field and workers coming 
from other fields may be unfamiliar with ethics codes and need to be coached 
on their importance. 
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Sample Policy 

Professional ethics are the core of addictions treatment work. Although the Code of Professional 

Conduct offers a set of principles to help guide decision-making when ethical issues arise, it does 

not provide a set of rules prescribing how staff should act in all situations. 

Principle 1: Non-Discrimination 

• I must not discriminate against clients or professionals based on religion, race, age, sex, 
disability, national ancestry, sexual orientation or economic condition. 

Principle 2: Legal and Moral Standards 

• I must protect the welfare and dignity of the client and respect the laws of the 
communities where they work. Violations of legal standards may damage both my 
reputation and the agency's. 

• I will not physically, verbally, emotionally or sexually abuse clients. 

• I will not abuse alcohol or other legal drugs. 

• I will not possess or use any illegal drugs. 

• I must honestly represent my qualifications, educational background and professional 
credentials. 

• I will not aid or abet a person to misrepresent his/her professional qualifications. 

Principle 3: Competence 

• I will provide professional services only within the boundaries of my competence based 
on education, training and experience. 

• I will pursue professional development by taking advantage of continuing education and 
other opportunities for professional development to maintain a high level of competence. 

Principle 4: Client Relationships 

• I will not enter into professional helping relationships with members of client families and 
client friends, with people closely connected to clients or members of their families, or 
with others whose welfare might be jeopardized by such a dual role. 

• I will not engage in romantic or sexual relationships with current clients, former clients, or 
clients' families or close associates. I will not engage in romantic or sexual relationships 
with clients for at least one year following termination of treatment. 

• I will refrain from socializing with clients and clients' family members or close associates. 

• I will not use derogatory language to or about clients. I will use respectful language in all 
communications to and about clients. 
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Sample Policy ( Continued) 

Principle 5: Confidentiality 

• I will comply with all Federal, State and local laws, rules and regulations pertaining to 
client confidentiality. 

• I will guard professional confidences and reveal them only in compliance with the law or 
when there is clear and imminent danger to an individual or society, and then only to 
appropriate professionals and responsible authorities. Confidential information can be 
revealed when doing so is in the best interest of a client or the welfare of others, or when 
obligations to society or legal requirements demand revelation. 

• I will discuss information revealed in a clinical or professional setting only in appropriate 
settings and only for professional purposes clearly concerned with a case. 

• I understand that information and materials used in teaching and training must not identify 
clients. 

Principle 6: Professional Relationships 

• I will not knowingly withhold information from colleagues and other professionals if the 
information has been properly released and will enhance client care. 

• When working in a treatment team, I will not abdicate my responsibility to protect and 
promote the welfare and best interests of the client. 

• I will not exploit clients in disputes with other colleagues or engage clients in any 
inappropriate discussions of conflicts between them and their colleagues. These 
colleagues include those in my own agency and staff from allied agencies. 

Principle 7: Conflicts of Interest 

• I will be alert to and avoid conflicts of interest that interfere with the exercise of 
professional discretion and judgment. 

• I will refrain from entering into any formal or informal activity or agreement that presents a 
conflict of interest or is inconsistent with the conscientious performance of duties. 

• I will refrain from allowing personal interest to impair my objectivity in the performance of 
duty. 

Principle 8: Remuneration 

• I will not charge private fees to clients. 

• I must not use relationships with clients for personal or professional gain or the profit of any 
agency or commercial enterprise. I must not engage in any economic relationship with any 
client. 

• I will not give or receive any kind of fee, commission, rebate or any other form of 
compensation for the referral of clients. 
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Sample Policy Continued 
Principle 8: Remuneration 

• I will not charge private fees to clients. 

• I must not use relationships with clients for personal or professional gain or the profit of 
any agency or commercial enterprise. I must not engage in any economic relationship 
with any client. 

• I will not give or receive any kind of fee, commission, rebate or any other form of 
compensation for the referral of clients. 

Principle 9: Ethical Violations 

• In circumstances where I am aware of ethical violations or potential ethical violations, it is 
my obligation to attempt to rectify the situation. In instances in which an intervention fails, 
I will report the failure to my supervisor or other management staff. 

• Management will investigate incidents and circumstances in which the Code of 
Professional Conduct may have been violated. Based on investigation findings, 
disciplinary action up to and including termination may be taken. 


SEE ALSO: Red Flags That Staff May Be Using Substances; Drug Testing 

DISCLAIMER: This policy should not substitute for independent legal review 
of local, State and Federal laws applicable to your agency. Consult an attorney 
prior to the implementation of any new organizational policy. 
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Drug-Free Workplace Policy 

A Drug-Free Workplace Policy is a definitive statement that any and all activity 
related to drug or alcohol use or sale is prohibited. Federal contractors and 
grantees that receive Federal contracts of more than $100,000 are required to 
have a Drug-Free Workplace Policy. Merely having a policy, however, does not 
make an employer compliant. For more information, see "Guide to Relevant 
Federal Laws." 

A Drug-Free Workplace Policy has both prevention and intervention roles. This 
policy is likely to be the single strongest statement an agency can make about 
prohibition of drug use by employees on the job or, potentially, outside the 
workplace. The policy encourages access to an EAP and insists on compliance 
as a term of employment. 

Components of a Retention-Oriented Drug-Free Workplace Policy 

Organizations can use the components described below to develop, add to or 
enhance their existing policies. 

Prevention 

Organizations can use the following Drug-Free Workplace policy components 
to prevent substance use and misuse: 

• Blanket prohibition of drug or alcohol use in the work setting 

• Restrictions against reporting to work under the influence 

• Discretion to take disciplinary action related to drug and alcohol use 
outside the workplace to the extent that these behaviors may affect job 
performance 

Intervention 

The following policy components define how Drug-Free Workplace may be 
used as an intervention tool. 

• Discretion concerning the response employed 

• Leveraging compliance as a requirement of further employment 

• Encouragement to use the EAP 
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Policy in Practice 


A Drug-Free Workplace Policy is meant to be a clear statement by the agency 
that drug and alcohol use, possession, sale, manufacture, dispensation, etc., are 
strictly prohibited at the work site at any site where the employee might 
conduct work and at any time the employee is doing the work of the agency. 
This strict prohibition accomplishes the policy's preventative function. 

A Drug-Free Workplace Policy can further prohibit these activities outside of 
work hours to the extent that the agency regards use or misuse as either 
impairing the employee's ability to do his or her job or threatening the 
reputation and mission of the agency. The phrase "to the extent the agency 
regards" is central to the scope and effectiveness of this policy, particularly 
because the policy includes alcohol, which is legal. Without this invocation of 
organizational discretion, the policy could be read as a prohibition of the use of 
all drugs including aicohoiby employees during non-work hours. Including this 
provision allows the agency to determine whether off-duty behavior merits 
intervention and/or discipline. 

A Drug-Free Workplace Policy can also incorporate managerial discretion 
regarding interventions that occur as a result of policy violation(s). By not 
prescribing specific responses, the policy allows the agency a wide range of 
responses based on individual circumstances. The agency can refer to the EAP, 
discipline the employee, recommend leave or treatment, or terminate an 
employee based on a violation. Since managerial discretion is built into the 
policy, agency management needs to be careful to ensure that similarly situated 
employees are treated equitably. 
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Sample Policy 

[. AGENCY\ adheres to the requirements of the Drug-Free Workplace Act of 1988. Use of 
controlled substances subjects coworkers, colleagues, funding sources, clients, visitors and others 
to unacceptable and needless safety risks and undermines the agency's mission and operating 
effectiveness. 

Reporting to work or working under the influence of a controlled substance or alcohol is strictly 
prohibited. Exceptions will be made for prescribed medications; however, misuse of prescribed 
medications leading to impairment is similarly prohibited. This prohibition extends to agency 
premises and to all other sites where employees may engage in agency business. 

[. ACENCY\ prohibits the criminal use, manufacture, distribution, dispensation, possession, or sale 
of a controlled substance or alcohol at any affiliated worksite. Such conduct is prohibited outside 
scheduled working hours to the extent that [ AGENCY\ regards the behavior as impairing the 
employee's ability to perform on the job or as threatening to the reputation and mission of the 
agency. 

Employees who are convicted of a violation related to a controlled substance or alcohol (or who 
plead no contest to such a charge), must notify the human resources department in writing within 
five working days of the conviction or plea. 

If you would like information on locally available sources of substance use or alcohol-related 
counseling, [ AGENCY\ sponsors an EAP, which is available to all employees and their families. 

Violation of this policy may result in disciplinary action up to and including termination. 

[. AGENCY] may also require that an employee successfully complete a substance use or 
rehabilitation program as a condition of further employment. 


SEE ALSO: Summary of Relevant Federal Laws 

DISCLAIMER: This policy should not substitute for independent legal review 
of local, State and Federal laws applicable to your agency. Consult an attorney 
prior to the implementation of any new organizational policy. 
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Drug Testing Policy 

Drug testing is a tool by which employers can confirm or refute suspected 
substance use by an employee. When used as part of a clearly defined process, 
drug testing also can serve a preventive role by putting employees on notice 
that they can and will be tested in certain situations. That knowledge alone may 
discourage use. 

Components of a Retention-Oriented Drug Testing Policy 

Organizations can use the components described below to develop, add to or 
enhance their existing policies. 

Prevention 

The following policy component can be used by organizations to reveal 
warning signs of possible substance use and trigger a proactive response: 

• Pre-employment testing after a conditional offer of employment 

Intervention 

The following policy components define how drug testing may be used as an 
intervention tool. 

• Reasonable-cause testing at the discretion of the supervisor 

Re- Entry 

The following policy component allows the organization to continue to monitor 
the employee's situation while supporting treatment. 

• Incorporation of testing as part of any return-to-work plan or contract 

Policy in Practice 

Pre-employment Testing. The Americans with Disabilities Act (ADA) bans 
discrimination based on recovery status, but does not protect employees or 
candidates for employment who are currently using illegal drugs. Many employers 
assume that ADA regulations preclude them from requiring a pre-employment 
drug test. In fact, the ADA prohibits pre-offer medical tests; however, the law 
makes a distinction between testing for illegal drugs, which is not considered a 
medical test, and testing for alcohol which is considered a medical test. 
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Job candidates can be required to provide a drug test before employment at any 
point during the hiring process. To comply with the ADA, however, tests for 
alcohol should be administered only after a conditional offer of employment 
has been made and accepted. In practice, it may be easier to administer pre¬ 
employment drug or alcohol tests after an offer has been made or accepted. 

Reasonable Cause Testing. Agencies can have a policy that allows for 
testing for reasonable cause. Under such a policy, if a manager believes there is 
reasonable cause to suspect drug use, he or she can require a drug test. The 
policy may also allow for termination upon refusal to provide a specimen for 
testing. Examples of reasonable cause behaviors include those described in 
"Red Flags That Staff May Be Using Substances." 

After a Positive Test. If an employee tests positive, he or she should be 
offered leave. Upon returning to work, the employee should be required to pass 
a drug test and to sign a return-to-work contract that requires random testing for 
a specified period of time (up to one year is recommended). A positive drug test 
while on such a contract would be grounds for termination. 

A Word about Random Drug Testing 

Some employers choose to or are required to implement a random drug-testing 
policy. Because these policies are expensive and require the advice of legal 
counsel, a sample policy is not included in this toolkit. Random drug testing 
policies can cast a "wide net"; consequently, the agency should give careful 
consideration to implementing such a policy. For example, the agency should 
have a plan for what to do when an employee tests positive but has no work- 
related performance or behavior issues. The agency also must decide if it will test 
for alcohol and, if so, what happens if an employee tests positive. The employer 
must also decide about what to do when an employee tests positive for a 
prescription medication and the employee is able to produce the prescription. 
Despite these considerations, random drug testing does have advantages, one of 
which is the potential ability to intervene with an employee who may be 
misusing but has not yet experienced significant consequences of use. 

Refusal to Submit to a Drug Test. If a drug test is required or requested under 
any of the above circumstances and the employee fails to submit to the test, he 
or she is subject to immediate termination. Similarly, any evidence of 
tampering or adulterating a drug sample is grounds for immediate termination. 
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Sample Policy 

[AGENCY'S ]drug testing program has been established to: 

• Create and maintain a safe, healthy and efficient work environment for employees and 
clients 

• Maintain agency credibility and the trust of constituents 

• Help employees suffering from chemical dependency to successfully deal with the 
problem before it injures them, their careers, their dependents or the agency. 

The program applies to all prospective employees and current employees. 

Pre-Employment Testing 

Procedures 

[NOTE: This section should be edited to reflect the testing methodology your agency uses, 
including any testing conducted for prescription medication in addition to illicit substances.] 

All applicants for employment will be required to sign a consent form agreeing to provide a urine 
specimen that will be tested for the presence of illegal drugs, and to submit to a Breathalyzer test 
for the presence of alcohol. 

Any applicant to whom an offer of employment is extended and accepted will be required to 
produce a urine sample to be tested for the presence of controlled substances and may be 
subjected to a Breathalyzer test. Pre-employment screening is required for all positions except for 
temporary staff obtained through an outside service. Part-time employees and temporary 
employees on the agency payroll must be tested. 

Applicants are required to provide a specimen to the hiring authority within two days of the request. 

All pre-employment drug testing will be conducted by [ENTITY CONDUCTING THE TESTING] 
and will be protected by the standard chain of custody procedures. Screening results will be 
available within 48 hours of receipt of the test. 

Employment may not commence unless and until negative results have been obtained. 

Actions 

Any applicant who refuses to sign the consent or to submit to a drug screening or Breathalyzer test 
will be denied further consideration for employment on the basis of the refusal. 
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Sample Policy Continued 

Positive pre-employment tests will automatically be submitted for confirmation retest. Receipt of 
confirmation results may take up to 10 days, even for false positives. Employment may not 
commence unless and until negative test results have been obtained. 

Any applicant who tests positive and confirms positive for illicit or illegal drug use (except as 
supported by active prescription) or tests positive for the presence of alcohol will be denied further 
consideration for employment and will not be reconsidered for employment for a period of one year 
following the positive test. Confirmation results will be the deciding factor, despite an applicant's 
claims to the contrary. 

Employee Testing 

Procedures 

The need to test an employee will be based on reasonable suspicion resulting from but not limited 
to: 

• Observable behaviors, such as the display of physical symptoms or manifestations of 
being under the influence of an illicit drug, prescription medications or alcohol 

• Abnormal conduct or erratic behavior while at work, absenteeism, tardiness or 
deterioration in work performance 

• Report of drug or alcohol use provided by reliable and credible sources 

Requests for urine or Breathalyzer testing based on reasonable suspicion must be documented by 
the manager and authorized by the manager's supervisor, the human resources director or an 
executive staff member. 

Actions 

All positive test results will be automatically submitted for confirmation testing. 

If a test result is positive, the employee may be mandated to the EAP for an evaluation. It will be 
at the manager's discretion whether or not subsequent positive tests result in EAP referrals or 
disciplinary actions. 

Employees who test positive during their orientation period or while on probation are subject to 
immediate discharge. 

Employees who test positive will be required to sign a contract agreeing to abstinence and to submit to 
random testing twice per month for a two-month period and monthly thereafter for up to 60 months. 
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Sample Policy Continued 
Employment may be terminated for: 

• Continued or resumed use as verified through testing 

• Refusal or failure to attend the EAP evaluation 

• Refusal to submit to testing as required above 

• Refusal to sign the abstinence contract 

Employee Protection 

Specimen collection and testing under this policy will be performed in accordance with the 
following procedures: 

• Dissemination of testing and results information will be limited to the employee, his or her 
superiors and the human resources department. 

• Collection of specimens will be performed under reasonable and sanitary conditions. 
Individual dignity will be preserved to the extent practicable. 

• Specimens will be collected in a manner reasonably calculated to prevent substitution of 
specimens and interference with collection or testing. 

The employee will have the opportunity to provide any information he or she considers relevant, 
including identification of current or recently used prescription or non-prescription drugs or other 
relevant medical information, within three working days of notification of a confirmed positive 
result. 

Testing for drugs or alcohol will comport to scientifically accepted analytical methods and 
procedures. 

Every urine specimen that produces a positive confirmed result will be preserved for a period of 
30 days from the time the results are delivered. During this period, the employee who provided 
the specimen will be permitted to have a portion of the specimen retested, at his or her expense, 
at a licensed laboratory chosen by the employee. 

*[AGENCY] has invested in an Employee Assistance Program (EAP) as part of our commitment to 
help employees in a professional and confidential manner. While employees are always 
encouraged to use the EAP, doing so does not mitigate the application of disciplinary measures 
under any circumstances. They are parallel courses of action. 


SEE ALSO: Employee Assistance Program; Return-to-Work Reintegration; Red 
Flags That Staff May Be Using Substances 

DISCLAIMER: This policy should not substitute for independent legal review 
of local, State and Federal laws applicable to your agency. Consult an attorney 
prior to the implementation of any new organizational policy. 
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Paid Time Off Policy 


Paid Time Off (PTO) is a combined category under which an employee is paid 
for pre-approved time off. It is a fairly common practice for employers to offer 
several different types of paid time off, including sick time, vacation time, 
personal time, "floating" holidays, etc., and to manage each type separately. 
Today, however, the trend is toward simplifying the process by offering one or 
two types of paid time off, usually sick time and a more general paid time off 
that encompasses all other benefit time. 

Like sick time, general PTO can be an important tool in supporting workplace 
retention. PTO abuses can be an indicator of substance use or the presence of 
stressors that may lead to relapse, and PTO can be leveraged to allow 
employees the opportunity to seek treatment and other support services. 

Components of a Retention-Oriented Paid Time Off Policy 

Organizations can use the components described below to develop, add to or 
enhance their existing policies. 

Prevention 

Organizations can use the following policy component to prevent unexpected 
absences: 

• Pre-approval of PTO by a supervisor is required in advance of the day 
the time is to be taken. 

Intervention 

The following policy component allows the use of PTO for treatment or recovery 
support purposes: 

• Employees can use PTO to attend treatment or other support services. 

Re- Entry 

The following policy components allow an organization to support an employee's 
re-entry to work while he or she continues to participate in treatment or recovery 
support services: 

• Employees can use PTO to supplement modified or reduced work 
schedules while seeking treatment or recovery support (subject to 
approval and other applicable policies). 
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Policy in Practice 


Unplanned, unauthorized or excessive use of PTO can be a warning sign of 
substance misuse. To leverage the value of PTO, the policy should be written to 
require prior notification and supervisory authorization. 

If the company so chooses, PTO can be used to provide salary replacement while 
an employee seeks treatment or other supportive services, whether or not the 
employee takes a leave of absence. Similarly, PTO can be used following leave, 
allowing the employee to work part time and use PTO to make up someoi the 
difference between the hours worked and full salary. It is not advisable to allow 
employees to use benefit time such as PTO or sick time to make up the difference 
between hours worked and 100% of salary. Doing so can provide a disincentive 
to return to work full time and also may also create a negative ripple effect 
among other employees who are working their full-time hours and perhaps 
additional hours to cover the responsibilities of the employee in question. 


Sample Policy 

[AGENCY] provides paid time off (PTO) for regular full-time and eligible part-time employees. Paid 
time off is to be used for rest and recreation and to attend to personal business, religious observances 
and other matters important to you. Paid time off earnings depend on length of service as follows: 

[ Insert appropriate terms and conditions appropriate here] 

We encourage you to use your PTO during the year in which it is earned. Unused PTO will be 
carried over into the next year; however, at no time may an employee accrue PTO in excess of 
[ Insert appropriate terms here] 

Requests to use PTO must be submitted in writing to your immediate supervisor no less than two 
weeks in advance. Approval of your time-off request is subject to the needs of your unit as 
determined by your supervisor. 

You may use only PTO that you have already earned. You may not take extra time off in anticipation 
of future earnings. PTO balances will not be paid in lieu of time off except upon termination of 
employment. You may not use PTO in lieu of your final day worked. 


SEE ALSO: Sick Time; Return-to-Work Reintegration 

DISCLAIMER: This policy should not substitute for independent legal review 
of local, State and Federal laws applicable to your agency. Consult an attorney 
prior to the implementation of any new organizational policy. 
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Sick Time Policy 


Sick time is a form of paid time off applied when an employee has a medical 
need, such as being sick or having a doctor's appointment. Sick time applies to 
situations in which work is missed in hours or a minimal number of days. It 
covers all medical-related situations short of a formal leave policy. 

Sick time also supports workplace retention efforts. Abuse of sick time may be 
an indicator of substance use or the presence of stressors that may lead to 
relapse. In addition, sick time can give employees the opportunity to seek 
treatment and other support services and promote overall wellness. 

Components of a Retention-Oriented Sick Time Policy 

Organizations can use the components described below to develop, add to or 
enhance their existing policies. 

Prevention 

Organizations can use the following policy components as warning signs of 
possible substance use and as triggers for a proactive response: 


• After a specified number of absences in a fixed time (for example, three 
days in a row or, five days in a one month), a doctor's note is mandatory. 

• Unapproved absences the day after a holiday and vacation extension 
require a doctor's note 

• Sick time that requires a doctor's note will remain unpaid until the note 
is produced. If no note is produced within a certain time frame, the pay 
docking will be permanent and other responses may take effect (for 
example, mandatory EAP referral). 


Intervention 

The following policy components allow the use of sick time for treatment or 
recovery support purposes. Employees can: 


• Use sick time to attend treatment 

• Modify or reduce work schedules while seeking treatment or recovery 
support (subject to approval and other applicable policies) 

• Use sick time to attend EAP sessions 

• Use sick time to travel to another community for treatment or EAP and 
self-help groups, which is particularly useful when the agency is in a 
smaller community. 
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Re-Entry 

The following policy components allow the organization to continue to monitor 
the employee's situation while supporting treatment. 

• Employees can use sick time to come back to work on a modified 
schedule (subject to approval and other applicable policies). 

• Returning employees must submit to a drug test. 

Policy in Practice 

Because sick time is a potential indicator of substance use, companies can take 
steps to ensure that sick time is used for legitimate illnesses and that reasonable 
maximums are in place. For example, a supervisor can talk directly to an 
employee who calls in with an unplanned absence, which allows the 
supervisor to listen for indications of impairment (slurred speech, disorientation, 
etc.). This contact also allows the supervisor to tell the employee if a medical 
note (or other documentation) is required for the absence to be authorized. 

Additionally, policies for "calling in" can require that the employee speak 
directly to his or her supervisor, to a human resources person or to another 
supervisor or manager designated to take these calls in the supervisor's 
absence. The employee also can be required to call during a certain period of 
time (such as within 30 minutes of scheduled start time) and to talk to a live 
person - that is, no voice mail, email or texting. 

As a tool for supporting employee wellness, companies can encourage 
employee use of sick time for appropriate purposes, thus creating an 
environment where sick time can be used to access treatment and recovery 
support services. To maintain the integrity of this role, companies should 
separate sick time from other PTO policies thereby allowing staff to have a 
bank of sick time separate from personal days or holidays. Companies also can 
offer enough sick time to cover any potential treatment regimen and allow sick 
time to be spent in hours as well as days. To promote the use of sick time for 
these purposes, companies should not encourage employees to bank sick time 
as bonus days off or as payouts of unused time at termination (unless required 
to do so by law). 
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Sample Policy 

If you are a regular full-time or eligible part-time employee, [ ACENCY\ provides you with sick 
days to use when you are unable to work due to non-work-related illness or injury. On the first 
day of the month following six months of employment, you will begin to earn 5.625 hours of sick 
time per month (9 days per year), up to a maximum of 337.5 hours (45 days). Sick time is charged 
in quarter-hour increments. Sick time may be carried over from year to year, but once you reach 
the maximum, no additional sick time will be earned until the balance is reduced. 

In order for absences due to non-work related illness or injury to be authorized, [AGENCY\ has the 
right, at any time, to require that you obtain a statement from your doctor. This statement should 
confirm that you are (or were) medically unable to work, outline the duration (or expected) duration of 
your illness, and state when you are likely to be able to return to work. [ AGENCY\ does not seek 
information regarding your medical diagnosis. A physician's note is required in the following 
instances: 

• After three consecutive days of sick time used 

• After five days of sick time used in a one-month period 

• For use of sick time immediately preceding or following other paid time off such as a holiday 

• In any other circumstances in which your supervisor deems it necessary 

In the instances outlined above, a medical note must be submitted to your supervisor and 
included with your time sheet for that period. Failure to provide such medical documentation will 
cause the absence to be considered unauthorized and may result in disciplinary action including, 
but not limited to, wage reduction, written warning, suspension and termination. 

Sick time will not be paid in lieu of time taken nor will it be paid out at termination of 
employment. You may not use sick time in lieu of final day worked. 

Medical, dental, mental health, addictions and other counseling or treatment appointments may be 
charged against your sick time, as may travel to those appointments if local services are not available. 

Sick time may be used to offset modified work schedules as a result of a medical issue. This use 
must be approved in advance in writing by your supervisor and the human resources department. 


SEE ALSO: Corporate Commitment to Employee Wellness; Paid Time Off; 
Employee Assistance Program; Return-to-Work Reintegration 

DISCLAIMER: This policy should not substitute for independent legal review 
of local, State and Federal laws applicable to your agency. Consult an attorney 
prior to the implementation of any new organizational policy. 
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Hours of Work Policy 


An Hours of Work Policy outlines when employees are expected to perform 
their job functions. Lack of accountability for time throughout the workday is a 
common problem for employees experiencing substance misuse. Violations of 
the Hours of Work Policy can be used as indicators that an employee may be 
having a problem. 


Sample Policy 

[AGENCY'S] regular work week is [insert detail^ hours, or [X\ hours per day. The core business 
hours for the agency are [insert details], Monday through Friday. Your particular schedule will 
depend on the needs of your department as determined by your department head. 

If you work a(n) [Aj-hour day, you are entitled to take a one-hour unpaid lunch break between 
[insertdetails] and a 15-minute break each morning and each afternoon. Your lunch hour and 
breaks should be coordinated with your supervisor to ensure adequate office coverage. 

Executive staff may adjust weekly schedules from time to time to meet changing needs. 

Your pay is based on your hours on the job, including breaks but excluding lunch hours. You may 
not work more than [A] hours in any one work week without your supervisor's prior written 
approval. You also must have approval for any agency work done away from your customary 
workplace. 

Travel time to and from your regularly assigned workplace is considered commuting, not hours 
worked, and is not compensable. 


Components of a Retention-Oriented Hours of Work Policy 

Organizations can use the components described below to develop, add to or 
enhance their existing policies. 

Prevention 

When added to an Hours of Work Policy, the following components help 
ensure that employees follow the schedule defined for them and provide a 
framework for preventing employee problems: 

• Specific start and end times for the work day as well as specific break 
and lunch times 
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• Requirement that variances from the regular work schedule must be 
approved by a supervisor 

• Statement that travel time to work is part of the employee's normal 
commute and is not included in work time. 

Policy in Practice 

Supervisors should be vigilant about their employees' hours of work. Lack of 
accountability for being on time can be an indicator that an employee may 
have issues in his or her life causing either a logistical or psychological 
distraction resulting in the inability to meet scheduled work times. An Hours of 
Work Policy allows the supervisor to legitimately intervene based on the 
behavior as a workplace issue. Common hours of work problems include: 

• Long lunches 

• Extended breaks 

• Work time that is unaccounted for 

• Extended time "in the field" that is unaccounted for 

These and other observable issues are discussed in more detail in "Red Flags 
That an Employee May Be Using Substances." When these issues arise, 
supervisors should note them and view them as possible indicators of a 
substance misuse problem, especially if they occur while other performance 
and behavior problems are present. 


SEE ALSO: Red Flags That Staff May Be Using Substances 

DISCLAIMER: This policy should not substitute for independent legal review 
of local, State and Federal laws applicable to your agency. Consult an attorney 
prior to the implementation of any new organizational policy. 
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Employee Assistance Program 

An Employee Assistance Program (EAP) provides a confidential assessment and 
referral source designed to help employees and their family members address a 
myriad of challenging issues, such as legal matters, finances, mental health, 
marriage, family, other relationship concerns, addiction, work-related problems 
and stress. Typically, the EAP is administered by a neutral third party contracted 
by the employer. While the employer may refer an employee to the EAP, actual 
EAP use is confidential. In most cases, the EAP is only a referral source - 
employees pay for the services they use but may qualify for reimbursement or 
coverage under the agency's health insurance plan. 

An EAP can be a critical partner in helping the agency deal with issues of use 
and misuse in the workplace. By sponsoring the EAP, the agency is telling 
employees it values staff well-being and that employees have immediate access 
to confidential services. The EAP helps mitigate reservations supervisors may 
have about overstepping supervisory and clinical boundaries. The supervisor 
can make a referral to the EAP, thus facilitating access to services without 
needing to know any of the specific details. 

How to Find a High-Quality EAP 

The Employee Assistance Professionals Association (EAPAA) can help an agency 
find an EAP. EAPAA's Web site, www.eapassn.org, features an EAP Buyer's Guide 
designed to help employers know what to look for when seeking an EAP. 

Components of a Retention-Oriented EAP Policy 

Organizations can use the components described below to develop, add to or 
enhance their existing policies. 

Intervention 

The EAP is inherently an intervention program. An organization can use the 
following components to enhance its effectiveness: 

• Agency subsidization of more than just the initial EAP assessment 

• Ability for both self-referrals and supervisor-mandated referrals 

• Services available to family members 

• Parallel application of EAP referrals and disciplinary guidelines 

• Availability of EAP services for terminated employees for a fixed period 
of time 
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Re-Entry 

The following policy component allows the organization to continue to monitor 
the employee's situation while supporting treatment. 

• Mandatory EAP participation as part of a return-to-work program or contract 

Policy in Practice 

Whenever possible, agencies should have an EAP program. Smaller agencies 
that may not have the funds to contract with an EAP provider may be able to 
pool resources with other smaller agencies or, at the very least, can have a list 
of community resources available that employees can access. 

The EAP's goal is to help employees effectively deal with any personal 
problems that may be contributing to problems at work. The employer's goal is 
to help employees improve their performance without directly treating the 
underlying causes of performance issues. To improve performance employers 
can use tools like formal discipline, training, re-training and modifying 
responsibilities, increasing supervision, and referral to the EAP. 

Often, the EAP Policy is used most effectively in combination with a policy of 
progressive discipline, as well as Drug Testing, Employee Leave and Return to 
Work policies. It is important for managers and supervisors to understand how 
these policies work together. 

Services Provided by the EAP: Whenever possible, EAP services should 
include several sessions with the EAP provider - not just an assessment and 
referral. Employers should keep this in mind when negotiating with EAP providers. 

Use of the EAP: The EAP can be a valuable tool for improving employee job 
performance when performance is affected by personal issues including, but 
not limited to, substance misuse. An EAP Policy should allow for both self¬ 
referral and supervisory referral. When a supervisor makes a mandatory referral 
the supervisor has the right to know whether the employee shows up for the 
meeting. However, information regarding the EAP session is confidential. 

Availability of Services to Family Members: Whenever possible, EAP 
services should be made available to all members of the employee's family. 
Often, when a family member is having problems, the employee may exhibit 
job performance issues. Additionally, an employee's family members can use 
the EAP as a resource, particularly in cases of relapse, without employer 
involvement. As a result, EAP services should be widely and frequently 
advertised to employees and their families. 
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Confidentiality: EAPs must provide services on a confidential basis. Employees 
need to trust that if they voluntarily go to the EAP, the use of the service and the 
content of sessions are strictly confidential. Exceptions to the confidentiality 
rule may apply if a supervisor makes a mandatory referral to the EAP or if 
employee attendance at the EAP is made a condition of returning to work after 
a leave due to a substance abuse issue. In these instances, only the fact of the 
employee's attendance at the session(s) can be disclosed to the employer 
without the written consent of the employee. 

Although the policy allows the EAP to disclose meeting content to the employer 
with the employee's written consent, it is recommended that employers use caution 
when asking for information regarding the content of EAP or other treatment 
meetings. The more the employer knows about issues the client is dealing with in 
treatment, the easier it is for supervisors and other managers to cross the line 
between employer and therapist. The recommended role for supervisors and 
managers is to make the referral, encourage attendance, monitor job performance 
and provide appropriate management to improve job performance. 

It is not unusual, especially in smaller communities, for professionals in the 
addictions field to know local EAP providers. Employers should be aware of potential 
problems of familiarity. Employees are less likely to avail themselves of EAP services 
if they know the counselors personally. Whenever necessary and possible, 
employees should be offered opportunities to access services in another community 
in order to avoid these situations. Employers should discuss this possibility with EAP 
providers during contract negotiations. One of the key issues in negotiations should 
be the EAP's flexibility, either in broadening its provider network or in allowing 
services to be provided outside of the network when necessary. 

Use of the EAP during Disciplinary Processes: Many managers are 
uncomfortable mandating EAP participation or combining an EAP referral with 
disciplinary processes. The effective combination of these strategies, however, 
is critical. Employers should consider an EAP referral (even when it is 
mandated) as a process that runs parallel to ongoing disciplinary processes, as 
opposed to being part of the disciplinary process itself. 

For example, an employee might be having problems with absenteeism and 
tardiness. In this case, an appropriate role for the supervisor would be to 
discipline the employee, create a performance plan aimed at improvement and 
monitor the employee's progress. The supervisor might also remind the 
employee about the EAP by stating that personal issues can sometimes cause 
absenteeism and tardiness and that the EAP can help with these issues if they 
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exist. The supervisor also should state that the employee's performance must 
improve, whether the individual chooses EAP services or not. 

EAPs and Terminated Employees: Sometimes employees who abuse drugs and 
alcohol will be terminated. They will have engaged in gross misconduct or, 
after repeated interventions, continue to have performance or behavior 
problems in the workplace. Employers can still support these employees by 
encouraging them to use the services of the EAP even after termination. 


Sample Policy 

\AGENCY\ sponsors an Employee Assistance Program (EAP), which is available to all employees 
and their families. The EAP is there to assist you in times when the challenges of life make it 
difficult to cope. 

WHAT IS AN EMPLOYEE ASSISTANCE PROGRAM? 

The EAP is a confidential assessment and referral source ready to help you or your family 
members address legal issues, finances, mental health, marriage, family, other relationship 
concerns, addiction, work-related problems, stress or anything else that may be troubling you. 

The EAP is administered by a neutral third party with whom [AGENCY] contracts to provide EAP 
services. Your contact with the EAP is confidential; the agency never knows who self-refers or 
what particular issues are addressed. Our arrangement with the EAP provides for an initial 
assessment; if you choose to follow the EAP-recommended treatment or course of action, 
subsequent charges will be your responsibility or may be submitted for payment under your 
health insurance plan if the service is covered. The EAP will attempt to make recommendations 
that work within your means. 

SELF-REFERRAL 

To access the EAP, simply call the EAP administrator listed below: [number(s) for different offices] 

SUPERVISORY REFERRAL 

Your supervisor may mandate an EAP assessment. If your issues begin to affect your job 
performance or attendance, your supervisor may refer you to the EAP in an attempt to improve 
your workplace performance and enhance your overall wellness. If your supervisor believes an 
EAP referral is necessary, he or she will call the EAP administrator in your presence. You are 
responsible for scheduling an appointment. The EAP will inform your supervisor whether or not 
you attended the session. The content of the appointment will remain confidential, unless you 
provide written consent to the contrary. Failure to attend a supervisor-referred EAP session may 
result in disciplinary action up to and including termination. 
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Sample Policy (continued) 

You may attend a supervisor-referred EAP appointment during business hours, with pay, by using 
your accrued sick time hours. Subsequent meetings and self-referrals should be scheduled for off- 
work hours, or you may use earned benefit time as approved by your supervisor. 

ACCESS TO THE EAP AFTER TERMINATION 

Upon termination, employees and their families may use the EAP services for up to 60 days. 

*[ACENCY]Y\3ls invested in an Employee Assistance Program and encourages its use as part of our 
commitment to help our employees in a professional and confidential manner. While employees 
are always encouraged to take advantage of the EAP, using EAP services does not mitigate the 
application of disciplinary measures under any circumstances. They are parallel courses of action. 


SEE ALSO: Corporate Commitment to Employee Wellness; Access to 
Healthcare and Other Related Benefits; Drug Testing; Paid Time Off; Sick Time; 
Discipline; Return-to-Work Reintegration 

DISCLAIMER: This policy should not substitute for independent legal review 
of local, State and Federal laws applicable to your agency. Consult an attorney 
prior to the implementation of any new organizational policy. 
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Short-Term Disability Policy 

Short-Term Disability Policy 

Disability insurance benefits, particularly short-term disability (STD) benefits, 
can be a helpful tool for organizations when intervening with staff with 
substance misuse issues. Short-term disability benefits provide some level of 
salary replacement when they are temporarily unable to perform core job 
functions because of a medical issue. 

Providing STD benefits can be a cost-effective way to help employees seeking 
treatment. STD benefits relieve the agency of providing sick time benefits for 
these employees, which can be far more costly than the STD insurance 
premiums. Short-term disability benefits also give the employer an opportunity 
to develop a return-to-work strategy. 

It is important to note that not all STD policies provide benefits for employees 
seeking addictions treatment. Employers who want to have such benefits should 
check with their insurance provider. 

Components of a Retention-Oriented Short-Term Disability Policy 

Organizations can use the components described below to develop, add to or 
enhance their existing policies. 

Intervention 

The following components can be incorporated into an STD Policy so that the 
organization can intervene with an individual who has a substance use 
problem and provide benefits for treatment or recovery support. 

• Require application for STD benefits if absence extends beyond an 
established period of time 

• Mandate the use of sick time and other paid time off prior to accessing 
STD benefits 

Re- Entry 

The following policy components allow an individual to return to work while 
protecting the organization and employee. 

• Use of sick time after returning from STD leave must be medically 
confirmed with a doctor's note. 

• Employees can come back to work on a modified schedule (subject to 
approval and other applicable policies). 
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Employees must submit to a drug test to return to work. 




Policy in Practice 

The agency can leverage its relationship with an STD benefits provider to ensure 
that employees seeking services while on short-term disability are making 
consistent progress. Often the disability benefits company will be actively involved 
in contacting the service provider to help devise strategies for getting the employee 
back to work as effectively and efficiently as possible. In addition, many disability 
policies have a "mandatory rehabilitation" clause that requires employees who 
make a disability claim to go through a rehabilitation program approved by the 
insurance company, thus increasing the likelihood that employees who make a 
disability claim based on substance misuse will enter treatment. 

Waiting/Elimination Period 

The waiting or elimination period is the period of time that an employee must be 
out and unable to work before he or she is eligible for disability benefits. The role 
of sick time is critical here. While increasing the waiting/elimination period usually 
decreases premiums, it also generally results in increased use of sick time, which is 
the benefit typically used during the waiting/elimination period. Ultimately, 
expended sick time may cost the employer more than increased premiums. 

Absences Requiring Short-Term Disability 

Employees who have accrued a significant number of sick time hours may prefer to 
use that time for extended illnesses rather than apply for STD benefits, particularly 
if they have sick time hours beyond the STD waiting/elimination period. As a 
financial consideration, employers can discourage this practice by mandating STD 
application for medical absences beyond the waiting period. By doing so, 
employers will realize two benefits: First, they will maximize the efficiency of their 
investment in STD benefits. Second, once the employee is on STD, he or she must 
comply with the mandates from the disability insurance company in order to 
receive benefits. This arrangement allows agency staff to be more removed from 
the process of managing the employee's absence, while ensuring that the 
employee is complying with a structured plan for his or her return to work. 
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Sample Policy 

Regular employees who meet the eligibility requirements including, but not limited to, length of 
service requirements, are eligible for short-term disability (STD) benefits. In the event that you 
become disabled due to a non-work-related illness or injury, you may qualify to receive these 
benefits. Short-term disability benefits represent a percentage of your gross weekly salary. The 
human resources department can give you specifics about the current policy, including eligibility 
requirements, elimination periods, carriers and benefits. 

Waiting/Elimination Period 

There is a waiting period (also known as an elimination period) before short- term disability 
benefits begin. You will be required to use other paid time off, including sick time and personal 
time, if available, in order to receive pay during this elimination period. 

Absence Not Requiring STD 

If your illness or injury prevents you from attending work for less than the current elimination 
period, it is not necessary for you to apply for STD benefits. In this case, you may be allowed to 
use earned sick, vacation and personal time in order to be paid for this absence. If you do not 
have earned time, this period may be taken as unpaid leave. [AGENCY\ reserves the right to ask 
for additional information from your healthcare provider and/or for additional medical opinions. 
Failure to provide adequate medical information or to submit to additional opinions may result in 
payroll adjustment and/or disciplinary action up to and including discharge or other appropriate 
action. 

Absence Requiring STD 

If your eligible absence extends beyond the elimination period, and you are eligible for STD 
benefits, you will be required to apply for them. In this case, you will be required to [Insert 
necessary requirements for initiation of STD benefits according to the terms of your STD 
agreement.]. Failure to comply with these requirements may result in payroll adjustment and/or 
disciplinary action. [AGENCY] reserves the right to ask for additional information from your 
health care provider and/or for additional medical opinions. Failure to provide adequate medical 
information or to submit to additional opinions may result in payroll adjustment and/or 
disciplinary action up to and including discharge or other appropriate action. 

Notification Requirement 

It is your responsibility to notify the human resources department if you will be absent for longer 
than five working days due to illness, accident or injury, or if you wish to apply for STD and you 
know in advance that you will be absent for more than the current elimination period. 
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Sample Policy (Continued) 

Notification Requirement 

It is your responsibility to notify the human resources department if you will be absent for longer 
than five working days due to illness, accident or injury, or if you wish to apply for STD and you 
know in advance that you will be absent for more than the current elimination period. 

STD and FMLA 

All time used during the elimination period and while on STD will count toward the 12-week 
leave per calendar year allowable under the Family and Medical Leave Act of 1993. If your STD 
leave totals 12 weeks or less, you will be reinstated to the same (or a similar) position that you 
held prior to the STD leave. If your leave extends beyond the 12-week maximum, we cannot 
guarantee that a position will be available when you are ready to return. 

Furnishing the Carrier with Information 

Periodically, the insurance carrier may require additional or updated physician's information 
regarding your status. You must furnish this information immediately or benefits may be 
discontinued. If STD benefits are discontinued for any reason, you will be expected to return to 
work immediately with a doctor's release. Otherwise, the agency will assume that you have 
resigned your position retroactive to the last day for which STD benefits were received. 

Supervisory and Human Resources Check-In 

In addition to insurance carrier updates, you are also required to check in with human resources 
on a weekly basis. Your supervisor also may request that you periodically check in to keep him or 
her apprised of your work status and expected date of return. If your supervisor requests that you 
contact him or her on a routine basis during your absence, it is your responsibility to do so. 
Contacting only the human resources department does not fulfill your obligation to contact your 
supervisor if he or she requests that you do so. Failure to fulfill these responsibilities may result in 
disciplinary action up to and including discharge. 

\AGENCY\ reserves the right to ask for additional information from your healthcare provider 
and/or for additional medical opinions. Failure to provide adequate medical information or to 
submit to additional opinions may result in payroll adjustment and/or disciplinary action up to 
and including discharge or other appropriate action. 

STD and Continuation of Health Benefits and Benefit Time 

While you are out on approved short-term disability leave, your health benefits are continued for 
up to 12 consecutive weeks. If your leave extends beyond 12 weeks, you may continue your 
health insurance coverage through COBRA, which requires you to pay the full monthly premium 
charged by the insurance carrier. 
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Sample Policy (Continued) 

Benefit time will continue to accrue as long as you return to active duty following your leave, but 
it will not be available for use until you return to work. If you do not return, benefit time accrued 
while you were on leave will be withdrawn retroactive to the date you were last at work 

[NOTE: Your Short-Term Disability Policy may include other provisions, such as special 
circumstances or illnesses, relationship to long-term disability, and other considerations dictated 
by the specifics of your insurance policy.] 


SEE ALSO: Access to Healthcare and Other Related Benefits; Paid Time Off; 
Sick Time; Family Medical Leave Act; Return-to-Work Reintegration 

DISCLAIMER: This policy should not substitute for independent legal review 
of local, State and Federal laws applicable to your agency. Consult an attorney 
prior to the implementation of any new organizational policy. 
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Family and Medical Leave Act (FMLA) Policy 


Note: For a general overview of the Family and Medical Leave Act and its overall 
relationship to substance misuse, please see "Summary of Relevant Federal 
Laws." 


On January 8, 2008, President George W. Bush signed into law HR 4986, the 
National Defense Authorization Act (NDAA) for fiscal year 2008. Section 585 
of this Act amends the FMLA to allow family members to take up to 26 work 
weeks of leave to care for " a member of the Armed Forces ... who is 
undergoing medical treatment, recuperation or therapy, is otherwise in 
outpatient status, or is otherwise on the temporary disability retired list for a 
serious injury or illness." The NDAA also permits an employee to take FMLA 
leave for any "qualifying exigency as the Secretary of Labor shall, by regulation, 
determine) arising out of the fact that a spouse son daughter or parent of the 
employee is on active duty (or has been notified of an impending call or order 
to active duty) . . The Secretary of Labor has not issued final regulations 
regarding this legislation. In the interim, employers are required to act in good 
faith in providing the appropriate leave. 

A detailed guide to FMLA as well as an update on guidance regarding the new 
legislation can be found at http://www.dol.gov/esa/whd/fmla/index.htm. 

The Family and Medical leave Act of 1993 requires that employers with more 
than 50 employees allow eligible employees to take an unpaid leave of up to 
12 weeks a year under certain circumstances, such as the employee's own 
serious health condition. The law bars employers from taking any retaliatory 
action against an employee because he or she takes leave under the Act. 

Employers with fewer than 50 employees are not legally required to comply with 
the Act. Small employers, however, may choose to offer leave for employees 
experiencing substance misuse issues by simply extending any existing leave 
policy to employees who seek services for a substance use problem. 

FMLA allows eligible employees to take leave under the Act to go to treatment 
for drug or alcohol addiction. Thus, it is an important tool for intervening with 
employees experiencing difficulty related to substance misuse. In addition to 
providing leave, the Act stipulates that employees who return to work within 
the 12-week time frame be restored to their job or an equal position. 

Although employees who are currently abusing substances are not protected 
under the Americans with Disabilities Act (see "Summary of Relevant Federal 
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Laws regarding Substance Misuse in the Workplace"), it is advisable to keep 
policies covering leave for substance abuse issues as consistent as possible with 
other medical leave policies, thereby eliminating any potential claim of 
discrimination. As always, agencies should consult an attorney before 
publishing or implementing new personnel policies. 

Components of a Retention-Oriented FMLA Policy 

An employer's FMLA Policy is largely governed by the requirements of the law 
itself. This section is intended to emphasize key FMLA components. Smaller 
organizations can use the concepts behind FMLA and learn from the way in 
which the law is applied. 

Employee Eligibility 

Employee eligibility for leave under FMLA and the amount of leave available 
vary based on employee tenure. The US Department of Labor Web site is helpful 
for determining eligibility requirements (www.dol.gov/esa/whd/fmla/index.htm/). 
Employers are free to extend leave benefits beyond the law, even to employees 
who may not technically qualify under FMLA. 

Time-Limited Leave/Frequency of Leave: 

FMLA allows for up to 12-weeks of leave per year. The employer can define 
when that year begins and ends (calendar, fiscal, etc.). Any definition that is 
used should be consistent regardless of the reason for the leave. The Act allows 
12 weeks to be taken consecutively or on an intermittent basis. 

Employee Responsibilities While on Leave 

The employee should be required to maintain reasonable contact with the 
company (either his or her direct supervisor or the human resources department 
- depending on the size of the company. The frequency of this contact can vary 
based on circumstances such as where the employee is during leave (for 
example, in an inpatient treatment unit vs. at home and going to outpatient 
treatment) and how long the employee has been out on leave. Contact may be 
less frequent at the beginning of the leave and more frequent at the end or vice 
versa, depending on the circumstances. In general, contact should be by 
telephone until the employee is ready to return to work. 

Provide Continued Medical Certification 

As with any other medical leave, employees should be required to provide 
continued verification that the leave is medically necessary. Companies who 
offer short-term disability benefits for employees who are in treatment might want 
their STD insurance carrier to require and receive all medical certifications until 
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the employee is ready to return to work. If the company does not have STD 
insurance, then the human resources department or a supervisor should require 
and receive medical certification as deemed necessary and appropriate. For 
smaller companies, it is recommended that a manager other than the employee's 
direct supervisor require and receive the certifications. Failure to provide the 
certifications as required should lead to the leave being disallowed, which helps 
assure the employer that the employee continues to be engaged in a recovery 
process and is working toward being able to return to work. 

Return To Work 

Under FMLA, employees who are medically able to return to work and who return 
after 12 weeks or less of leave must return to their original job or an equal position. 
For more information, about return-to-work requirements and procedures, see 
[AGENCY'S] Return to Work Policy. To avoid violations of the Americans with 
Disabilities Act, it is recommended that organizations employ standard return-to- 
work requirements for all employees who take leave for a medical concern. 


Sample FMLA/Leave Policy 

[NOTE: The policy below incorporates concepts related to use or misuse by an employee. The 
Act also covers family members. Conditions and policies applicable to leave taken to care for a 
family member should be included in your policy manual after consultation with legal counsel] 

In accordance with the provisions of the Family and Medical Leave Act of 1993, you may be 
eligible for up to a total of 12 weeks of leave per calendar year under the following 
circumstances: 

• For the birth, adoption or foster care placement of a child 

• When needed to care for a spouse, child or parent with a serious health condition 

• When unable to perform your job because of a serious health condition 

Definition of Serious Health Condition 

For the purposes of FMLA, a serious health condition is defined as an illness, injury, impairment, 
or physical or mental condition that involves: 1) a period of incapacity or treatment in connection 
with inpatient care, 2) a period of incapacity requiring absence from work, school or other regular 
activities for more than three days and that also involves continuing treatment by a healthcare 
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Sample FMLA/Leave Policy (Continued) 

provider, or 3) continuing treatment for prenatal care or for a chronic or long-term condition that 
is incurable and so serious that, if not treated, would likely result in a period of incapacity of three 
or more days. 

Eligibility 

To be eligible for FMLA leave you must have been employed at [ AGENCY\ for at least 12 months 
AND must have worked at least 1,250 hours during the 12-month period preceding the start of 
the leave. An exception will be made if the leave is for a medically certified personal serious 
health condition that would otherwise be eligible for FMLA leave. In these instances, all 
requirements regarding requesting leave, certification, return-to-work issues, etc., as outlined in 
this policy apply. 

Leave Entitlement 

If eligible, you are entitled to a maximum of 12 weeks of FMLA leave per calendar year. The 12 
weeks need not be taken consecutively. When medically necessary, you may take intermittent 
leave for the serious health condition of your spouse, child, parent or self. Leave for voluntary 
treatments and procedures are not covered by the Act. All requests for continuous or intermittent 
FMLA leave for a serious health condition, whether the condition is yours or a family member's 
(as outlined in the Act), must be verified in writing as medically necessary by the attending 
physician (see "Medical Certification" below). 

Once you have exhausted the 12-week maximum, no further FMLA leave will be allowed during 
that calendar year. To the extent it is still available; however, short-term disability benefits may 
apply. 

Paid and Unpaid Leave 

Leave requested for your own serious health condition must be charged against earned sick time, 
paid time off and short-term disability benefits (if an elimination period is required), before unpaid 
leave will be granted. The human resources department can give you details regarding how 
benefit time, if applicable, is paid. Both paid leave (using of sick time, paid time off or short-term 
disability benefits) and unpaid leave count toward the 12-week maximum leave allowed per 
calendar year. All time off for short-term disability or workers 1 compensation leave will be 
counted towards FMLA leave automatically. 

Job and Benefits Protection 

Upon your return from leave, you will be reinstated to the same (or a similar) position that you 
held prior to the leave. If your leave extends beyond the 12-week maximum, we cannot guarantee 
that a position will be available when you are ready to return. 
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Sample FMLA/Leave Policy (Continued) 

While you are on approved FMLA leave, your health benefits may be continued for up to 12 
consecutive weeks. If your leave extends beyond 12 weeks, you may elect COBRA continuation 
coverage and pay the full monthly premium cost charged by the insurance carrier. 

While you are on approved leave, benefit time will continue to accrue as long as you return to 
active duty following your leave, but the time will not be available for use until your return. If you 
do not return, benefit time accrued while you were on leave will be withdrawn retroactive to the 
date you were last at work. 

Requesting Family and Medical Leave 

If the need for FMLA leave is foreseeable, you must provide your supervisor and the human 
resources department with at least 30 days written notice. If the circumstances are not 
foreseeable, notice must be provided as soon as possible. Written notice must include the reason 
for, dates and length of the requested leave, and must be accompanied by medical certification 
(as appropriate) as described below. 

Medical Certification 

[AGENCY] requires medical certification to support all requests for FMLA leave (continuous or 
intermittent) of more than one week. If there is a question about the adequacy of the medical 
certification, [ AGENCY] may require additional medical opinions, at [AGENCY ]'s expense, or 
more information from your healthcare provider. Failure to present adequate medical certification 
by the required date may result in denial of the request, a payroll adjustment, and/or disciplinary 
action up to and including discharge or other appropriate action. Refusal to consent to a request 
for additional medical opinions may result in denial of the leave request. 

Return to Work 

If you have taken FMLA leave for your own serious health condition, you will be required to 
provide adequate fitness-for-duty certification prior to your return to work. Your return to work 
must be accompanied by doctor's release. You may not work until a release is received. Your 
supervisor may send you home without pay until you can produce a release. If your supervisor 
sends you home, you must return with a release within 24 hours or the agency will assume that 
you have resigned your position. 

[AGENCY] may ask for additional documentation from your healthcare provider and/or for 
additional medical opinions, which [AGENCY\ may have sought at its own cost. Failure to 
provide adequate clearance as requested by the agency or to submit to additional opinions may 
result in payroll adjustment and/or disciplinary action up to and including discharge or other 
appropriate action. 
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SEE ALSO: Summary of Relevant Federal Laws; Access to Healthcare and 
Other Related Benefits; Paid Time Off; Sick Time; Short-Term Disability; 
Return-to-Work Reintegration 

DISCLAIMER: This policy should not substitute for independent legal review 
of local, State and Federal laws applicable to your agency. Consult an attorney 
prior to the implementation of any new organizational policy. 
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Discipline Policy 

A Discipline Policy is an articulation of interventions related to unsatisfactory 
employee performance and behavior. Generally, a Discipline Policy will be 
"progressive," meaning it reflects increasingly serious repercussions for 
continued poor performance or for more egregious violations. 

A Discipline Policy covers a range of unacceptable behavior, including 
substance misuse in the workplace. The policy provides a means to intervene 
with employees who are misusing substances and experiencing performance or 
behavior problems on the job. 

Components of a Retention-Oriented Discipline Policy 

Organizations can use the components described below to develop, add to or 
enhance their existing policies. 

Intervention 

Including the following components in a Discipline Policy enables an 
organization to intervene when a substance use problem arises. 

• Progressive levels of discipline 

• Managerial discretion to invoke a level of discipline commensurate with 
the violation 

• Managerial discretion to invoke training, education and referral options 
(for example, an EAP referral) as an adjunct to the disciplinary process 

Policy in Practice 

A common misconception among both employees and managers is that 
discipline is used solely to punish wrongdoing. According to the American 
Heritage Dictionary, however, the primary definition of discipline is "training that 
is expected to produce a specified character or pattern of behavior." Effective 
disciplinary processes are aimed at changing behavior or improving performance 
and should include training and education in addition to sanctions. 

Two problems may arise out of the misconception of discipline as punishment. 
The first is avoidance of disciplinary actions to avoid a hostile confrontation, and 
the second is that disciplinary action often becomes overly focused on the 
process - for example, collecting documentation - and not on the underlying 
causes of the behavior. In addition, the supervisor may ignore smaller behavior 
or performance issues - even if they are reflective of a larger problem - to avoid 
the appearance of trying to "get employees in trouble." Not surprisingly, 
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however, avoiding the small issues tends to enable underlying problems, which 
may go unchecked until they become problematic enough to dictate termination. 

At the heart of this issue, is the need to re-double efforts to train supervisors and 
managers adequately so that they have a full range of skills to provide adequate 
time and structure for management and supervision. Progressive discipline - 
discipline that moves from small interventions to larger ones - is a critical part 
of a workplace structure that encourages supervisors to intervene early rather 
than wait until a problem escalates. A progressive disciplinary process should 
provide education and training opportunities to all employees on how to 
improve performance and behavior. For example, an employee who violates 
the confidentiality code could be given a written warning about the violation 
and an assignment to attend additional confidentiality training or to review the 
confidentiality training materials and discuss them with the supervisor at a 
follow up meeting. 

When dealing with a substance misuse issue, an EAP referral can be an 
appropriate adjunct to the disciplinary process. Like the Discipline Policy itself, 
an EAP referral can be applied progressively, beginning with the manager 
reminding the employee that the EAP exists all the way to the manager making 
a mandatory referral. 

It is important to note that while a Discipline Policy lays out the philosophy and 
practice of progressive discipline, it leaves the door open for immediate 
termination in appropriate cases. There is no set number of warnings or 
disciplinary actions before a termination (for example, "three strikes"). A 
Discipline Policy must allow for managerial discretion depending on the 
number, nature and severity of infractions. 

Employers also need to keep the idea of precedent in mind when implementing 
disciplinary procedures. If one employee is terminated for a specific behavior 
while another receives an oral warning for the same behavior, the employer 
may be vulnerable to legal action unless there is a significant difference in the 
circumstances surrounding the two employees or incidents. 
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Sample Policy 

[AGENCY ]employees must meet reasonable expectations for performance and conduct. These 
expectations are determined by [ AGENCY\ and your supervisor and established through policies, 
procedures and rules. When an employee fails to meet these expectations or violates an agency 
rule or policy, disciplinary action up to and including discharge may be warranted. 

Disciplinary action, while presented here in a progressive manner, is at the discretion of the 
supervisor, who may determine which action is applicable, fair and consistent based upon the 
frequency and/or severity of the infraction(s). Options available to your supervisor and standard 
ways you may respond include: 

Oral Warning: An oral warning may be the first formal warning an employee receives for an 
infraction of a minor nature. Oral warnings also are put in writing and are signed by the 
employee. The employee may include his/her comments. Written documentation of an oral 
warning does not imply a written warning. The employee signature does not indicate that he or 
she agrees with the warning, only that he or she acknowledges receipt of the warning. 

Written Warning: A written warning may be issued for an infraction of a more serious nature, as 
a second warning following an oral warning, or when one or more unrelated incidents have been 
addressed previously. Written warnings are signed by the employee. The employee may include 
his or her comments in the documentation. The employee signature does not indicate that he or 
she agrees with the warning, only that he or she acknowledges receipt of the warning. 

Probation: Probation may be indicated for repeated violations of a minor nature, for violations of 
a more serious nature, or when there is a history of incidents (related or unrelated) that have been 
addressed previously. Probation also may be indicated when a written warning has already been 
issued. Failure to successfully complete the probation period may result in discharge. Written 
documentation including the employee's signature should be in place at the start of the probation 
period. The employee is not guaranteed continued employment for the full probation period. 

Suspension: Suspension may be indicated for repeated violations of a minor nature, for 
violations of a more serious nature, or when there is a history of incidents (related or unrelated) 
have been addressed previously. Suspension also may be indicated when a written warning has 
already been issued. Upon return from suspension, the employee will be placed on probation 
automatically. Written documentation including the employee's signature should be in place at 
the start of a suspension. 
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Sample Policy (Continued) 

Discharge: Discharge is the ultimate disciplinary action for violations of a serious nature or 
repeated actions of a minor nature. Certain acts of misconduct or violations of rules or policy may 
justify immediate discharge. 


SEE ALSO: Code of Professional Conduct; Employee Assistance Program 

DISCLAIMER: This policy should not substitute for independent legal review 
of local, State and Federal laws applicable to your agency. Consult an attorney 
prior to the implementation of any new organizational policy. 
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IV. Other Tools 


Return-to-Work Reintegration Plan 

Management Practice Guidelines 

A return-to-work plan provides an outline of conditions under which an 
employee may be allowed to return to work following a leave related to 
substance misuse. Issues surrounding return to work after use or misuse can 
present an agency with significant challenges. A sound, clear return-to-work 
strategy is critical to reintegrating employees into their full responsibilities of 
their job. A return-to-work plan includes: 

• A certification of fitness for duty indicating that the employee is able to 
return to work 

• A return-to-duty contract that the employee signs and follows 

• Supervisory guidelines for monitoring the employee when he or she 
returns to work 

Key Legal Issues 

Three important Federal laws relate to employees who return to work after a 
leave of absence during which they sought substance use treatment: the 
Americans with Disabilities Act (ADA) of 1990, the Americans with Disabilities 
Amendments Act of 2008 (effective January 2009) and the Family and Medical 
Leave Act (FMLA). 

Employees who seek treatment for addiction are protected against workplace 
discrimination under the American with Disabilities Act. Employees who return 
to work after having such an episode must be treated similarly to employees 
who return to work after taking medical leave for any other physical or mental 
health condition. ADA protection does not apply to employees who are 
currently misusing drugs. 

Employees who take a medical leave under FMLA are granted job security 
under the Act. FMLA stipulates that if the employee is medically able to return 
to work within 12 weeks and does so, he or she must be restored to his or her 
former position or an equal position. As defined under the law, "equal position" 
means similar title, pay, status, responsibilities, conditions, qualifications, 
authority and no significant increase in commuting time or distance. 
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Fundamental Components of a Return-to-Work Plan 
Fitness-for-Duty Certification 

All returning employees (from FMLA or other leave) must present a fitness-for- 
duty certification stating that he or she is able to return to work and perform 
essential job functions. In the case of employees returning after a leave due to 
substance misuse, it is recommended that the employer require the following 
evidence of fitness to return to duty: 

Evidence that the employee completed a course of primary treatment, 
counseling or other recovery support service as appropriate. 

The employee should be required to present some evidence that he or she 
completed a course of appropriate treatment or recovery support while on 
leave. Employers do not need to determine, nor should they determine, what 
services are appropriate. The employee simply should be required to show that 
he or she was involved in and successfully completed some form of treatment 
or recovery support service. 

Evidence that the employee’s treatment or service provider certifies that 
he or she is able to perform the essential functions of the job 

The foremost question most employers have when an employee comes back 
from medical leave is, "He/She was not able to do her a job for a time because 
of her health condition. Can he/she do her job now?" This question can be 
answered best by the employee's healthcare provider. One of the best ways to 
secure an answer is to have the provider review the employee's job description 
and certify whether he or she is able to perform the essential functions of the 
job - as indicated on the job description - with or without restriction or 
accommodation. The provider should supply written certification of the 
individual's capacity to complete job functions and any special conditions. If 
the employee can perform his/her essential functions with some sort of 
accommodation, the provider should describe the accommodation. Employers 
can require that the healthcare providers who supply the fitness-for-duty 
certifications meet certain requirements (for example, hold a license or 
certification to provide substance abuse counseling). 

Temporary re-assignment to a non-clinical position is one of the accommodations 
the returning employee might request. Under the Americans with Disabilities Act, 
the employer is required to consider such a request, but the law does not require 
the employer to grant the request if it would place an undue burden on the 
employer. Some agencies (mostly larger ones with more flexibility) may be able to 
temporarily grant accommodation requests; other agencies, however, may not 
have that ability. 
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If the employee's provider asks for an accommodation to enable the employee 
to perform the essential functions of his or her job, the employer may (but does 
not have to) require the provider to produce a diagnosis indicating that the 
employee is in remission. Diagnostic information should notbe requested, 
however, unless the employee seeks an accommodation. 

Under the Americans with Disabilities Act, the employer must engage in a 
conversation with the employee regarding whether or not accommodations 
might be made. The employer must consider any accommodation requested and 
determine if it can be granted or if it poses an undue burden on the employer. As 
always, it is advisable to consult with legal counsel before denying a request for a 
reasonable accommodation. Employers should always keep in mind the concept 
of precedent. If an accommodation has been made in the past, it is reasonable for 
an employee to believe that it can be made in the future. 

In addition, the employer can have its own healthcare representative (for 
example, the organization's medical director or EAP provider) contact the 
employee's healthcare provider for clarification. The employer's healthcare 
representative can ask for authentication of the provider's qualifications. If the 
employer's healthcare representative questions the authenticity of the 
employee's healthcare provider, the employer can request that the employee be 
certified by a healthcare professional of the employer's choosing (and 
potentially at the employer's cost). Whoever performs these functions should 
meet or exceed the qualifications required of the employee's healthcare 
provider. Under no circumstances should the return-to-work certification be 
performed by the employee's direct supervisor. 

Return-to-Work Conditions 

After the employee has provided fitness-for-duty certification, it is 
recommended that the employee be required to: 


• Pass a drug test. Even if the treatment provider or other professional 
who completed the fitness-for-duty statement performed a drug test, it is 
recommended that an additional drug test be given immediately before 
the employee comes back to work. The agency's EAP provider usually 
can perform or facilitate such tests. 

• Sign a return-to-duty contract (sample included). Because of the 
nature of work performed in the addictions field, employers have a 
legitimate right, indeed a responsibility, to ensure that clinical 
employees and employees who have managerial responsibilities related 
to clinical services are drug free. While employers would not require 
that all employees returning from medical leave submit to random drug 
testing, it is acceptable and recommended that employees who return to 
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service delivery after a leave related to substance misuse be required to 
submit to random drug testing for a period of up to 60 months. This 
length of time is consistent among industries and positions considered 
to be safety sensitive. 

The return-to-duty contract also can include a provision stating that the 
employee must continue his or her involvement with continuing care, 
self-help, or treatment and/or recovery support services as 
recommended by the service provider. The EAP (or someone other than 
the employee's direct supervisor) can monitor these services. The 
contract can read that failure to participate in recommended services 
may result in disciplinary action up to and including termination. If 
such a provision is added to the contract, the only information that the 
supervisor should receive is the fact of the employee's participation in 
recommended services, not the nature or quality of the participation. 

• Provide documentation that the basic qualifications for the 
position the employee is returning to are met (for example, his or 
her license or certification is still current; drivers' license is still valid, 
etc.). 

Return-to-Work Supervision Commensurate with Pre-Leave 
Performance and Behavior 

It is not uncommon for an employee to experience job performance problems, 
such as absenteeism, erratic behavior, and decreased performance or 
productivity, before he or she goes on leave for substance misuse. Medical 
leave may occur during the intervention process. When the employee returns to 
work, disciplinary action and performance plans should pick up where they left 
off. In other words, taking a leave does not negate prior behavior nor does it 
clean the slate of disciplinary actions or performance plans enacted prior to the 
leave. 

The medical certification stating that an employee needs a temporary leave 
indicates that he or she is temporarily unable to perform the functions of the 
job. The fitness-for-duty statement indicates that he or she is once again able to 
perform essential functions of the job. As a result, upon return from leave, the 
employee is expected to perform his or her job adequately, barring specific 
accommodations as described above. 

In addition to implementing the return-to-duty contract to help ensure that 
returning employees remain drug free, the agency should supervise returning 
employees at a level commensurate with their behavior and performance prior 
to their taking leave. Because employees returning to work from additions 
treatment are protected by the Americans with Disabilities Act, they should 
return under conditions similar to those required of employees who have been 
away due to other disabilities. At the same time, employers want to make sure 
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that employees can and are performing their jobs adequately. The key to 
avoiding ADA problems in the return-to-work process is to make sure that 
supervision levels and methods are dictated by employee behavior and 
performance, not by the nature of the employee's disability. 

SEE ALSO: Access to Healthcare and Other Related Benefits; Drug Testing; 
Employee Assistance Program; Family Medical Leave Act (FMLA) 

DISCLAIMER: This policy should not substitute for independent legal review 
of local, State and Federal laws applicable to your agency. Consult an attorney 
prior to the implementation of any new organizational policy. 
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Sample: Return-to-Duty Contract 

I,_| hereby understand and accept the following 

conditions of employment at [AGENCY]. I further understand that failure to comply with any of 
these conditions will be considered grounds for immediate termination. 

• I must remain drug and alcohol free. 

• I will schedule and attend all supervisor-referred Employee Assistance Program appointments. 

• I will attend all treatment, self-help or other recovery support services recommended by 
the Employee Assistance Program. 

• I will be required to pass a drug test prior to my returning to work (if I have been on leave). 

• I will be required to submit to random drug tests for up to 60 months. A positive drug test 
or failure to immediately provide a sample for testing will be considered grounds for 
immediate termination of employment. 

The conditions of this contract will be reviewed after a period of six months. 


Employee Date 


Manager Date 
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Using Client Feedback as a Management Tool 

Outreach to Clients 

Client feedback is a way to ensure the quality of service delivery. Client 
feedback can help identify staff behaviors that may indicate the presence of 
substance use or misuse or other stressors. While the general purpose of client 
feedback is to assess performance of direct service staff, other staff with whom 
the client interacts also may be included. 

Tool in Practice 

Clients may be the first to realize that staff members are struggling with 
personal issues. It is not uncommon for addictions professionals to have as 
much, if not more, contact with clients as they have with fellow professionals 
during the work day. It is a good practice to have a formal process in place by 
which clients can provide feedback regarding their interaction with staff. This 
process should be separate from a formal client rights and responsibilities 
process, which clearly states the steps that clients should go through if they 
have complaints. 

Client outreach involves regularly contacting clients, either by phone or in 
person, to give them an opportunity to comment generally about their 
experience with the agency. This process should involve a standard set of open- 
ended questions about the client's interactions with staff. If client outreach is 
used, it must be done in a standardized way across the agency. Clients should 
be contacted on a random basis to avoid particular employees from being 
singled out. 
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Sample Tool: Client Outreach Questionnaire 

Hi, my name is_. I'm a (supervisor at/I work in the quality assurance 

department at/I am the director of)_agency. From time to time, we contact 

clients to find out more about their experiences at our agency. 

Would you be willing to talk to me for a few minutes about how things are going for you in your 
treatment? 

How is the staff treating you? 

Is the person who answers our phone polite when you call? 

Does your counselor return your phone calls? 

Do our staff members treat you the way you want to be treated? 

If not, can you tell me more about that? 

Would you recommend that a family or friend seek treatment at our agency? 

I'd like to give you my number. If you ever want to talk to me, please give me a call. 
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V. Case Studies: Tools in Action 


Case Study: Using Multiple Tools 

Sonya has had performance problems in the last 60 days, including unauthorized 
absences and tardiness. Yesterday, her supervisor overheard Sonya yelling at a 
client on the phone after he missed a group session. She was loud and clinically 
inappropriate, but she did not swear or threaten the client. Sonya has worked at the 
agency for two years and has performed at or slightly above expectation for most of 
that time. 

The Response: A written warning (or separate warnings) for the tardiness, 
absenteeism and yelling at the client along with a performance plan might be 
an appropriate supervisory intervention at this point. In addition, the supervisor 
might remind Sonya about the EAP and encourage her to attend. The supervisor 
could simply state that this kind of behavior at work can be due to something 
else going on in the employee's life and the EAP exists to help. Note that at this 
point, the EAP is suggested as a resource for the employee. 

Two weeks later, the supervisor receives a call from a local probation officer who 
complains that he called Sonya about a report he needed on one of her clients 
who is on his caseload. He says he needed to report to a judge on the client's 
progress and didn't have the necessary information. He explains that the report is 
due at the same time every month (a week ago), and that Sonya had not sent it to 
him. The probation officer complains that Sonya "went off on him on the phone" 
and that she told him he would get his report when she was "ready to give it to 
him." Upon investigation, the supervisor discovers that Sonya has not written the 
report. Co-workers whose desks are next to Sonya's overheard the altercation with 
the probation officer on the phone and describe it as loud and unprofessional. 

At this point in the progressive discipline process, Sonya's supervisor may want 
to think about a short disciplinary suspension and make a supervisory referral to 
the EAP related to Sonya's behavior. 

Two days later, Sonya is back after a one-day suspension. Two days after her return 
from suspension, she takes a 90-minute lunch break. When she comes back to the 
office, she falls asleep at her desk. At this point, the supervisor suspects that 
substance misuse may be an issue. In the last several weeks, Sonya has: 

• Been absent and tardy several times 

• Had a verbal altercation with a client and a probation officer 
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• Failed to write a mandatory report to the court 

• Taken a long lunch and fallen asleep at her desk afterwards 

Taken together, these behaviors cause the supervisor to be concerned about 
substance misuse. Based on the agency's Drug Testing Policy, the supervisor 
feels she has reasonable cause to require a drug test from Sonya. 

The Response :The supervisor calls Sonya into the office and briefly outlines her 
concerns about Sonya's behavior over the past few months. (Tip: Since a meeting 
like this may be volatile or end in termination, it is a good idea to have someone 
else present-a human resources representative, another supervisor or the 
supervisor's supervisor). 

Sonya's supervisor outlines the recent behavior and performance issues that 
concern her and explains that she is concerned that drug or alcohol misuse 
might be an issue. Sonya denies this. The supervisor asks her to submit to a 
drug test. Sonya refuses. The supervisor points out that even if the test is 
positive, Sonya would not be fired; rather, she would be encouraged to seek 
treatment, the agency would hold her job for up to 12 weeks and, if she's ready 
to return in that time, the agency would do its best to help her come back. 
Sonya then admits that she has been using drugs for the past eight weeks. 
Because Sonya self-reported her drug use, a drug test is no longer necessary. 

At this point, the supervisor should outline the company's general policy: 

• Sonya cannot work while she is using drugs (See Drug Testing and 
Drug-Free Workplace policies). 

• Sonya can take leave for up to 12 weeks. 

The agency should encourage Sonya to go to treatment and/or get involved in 
other recovery support-activities. If Sonya wants to take leave with the hope of 
returning, the supervisor should immediately make a mandatory referral to the 
EAP in Sonya's presence. When Sonya is ready to return to work, she must: (See 
FMLA Policy and Return to Work Guidelines) 

• Provide documentation that she completed treatment or other recovery 
support services 

• Show medical certification that she is medically able to return to work 

• Provide a negative drug test (See also Drug Testing policy) 

• Sign a contract requiring abstinence and an individualized return-to- 
work plan (See also Drug Testing policy) 
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Case Studies: Drug-Free Workplace 

Employee A is an accountant in the agency's finance department. At dinner 
with her husband on a weekday evening, she has two glasses of wine. She 
comes to work the next day on time and performs her duties adequately. She 
tells her co-workers at lunch that she and her husband tried a new restaurant 
the night before and, because the restaurant had such an extensive wine list, 
she tried two different types of wine with her dinner. 

The Response:TY\e employee has not violated policy. Her work was not 
impaired and neither the mission nor reputation of the agency was threatened. 

Employee B is an agency counselor. She has disclosed over time that she is in 
recovery. One day, she leaves work and goes to a restaurant/bar a half block 
from the agency. The restaurant employees know where she works because 
agency staff often goes to the restaurant for lunch. The employee stays at the 
bar for several hours and leaves clearly intoxicated. A waitress at the bar (who 
is a member of a 12-step program) comes to the agency the next day and 
reports this situation to the director. The employee is two hours late for work 
the next day, calling in to say her car won't start. 

The Response: In this instance, the agency could regard the employee's off-duty 
behavior as both impairing her ability to perform her job (she was two hours 
late to work) and threatening the reputation of the agency. She is a treatment 
counselor openly in recovery who went to a bar a half a block from the 
program and became intoxicated. 

Employee C is the quality assurance (QA) specialist for a large treatment 
program. As a reward for outstanding work over the last year, the agency sends 
her to a conference in Florida. The conference includes staff from substance 
abuse, child welfare, public health and other social service agencies from 
around the country. On the first night of the conference, the employee joins a 
large group of attendees in the hotel bar. She and others stay in the bar drinking 
heavily until closing at 1 a.m. The group then goes to one of the attendee's 
rooms and continues to drink until 2:30 a.m., when hotel security is called with 
a noise complaint. 

Two days later, another employee who was at the conference tells the agency 
director about the incident. The other employee was with the QA specialist 
until she left the bar. He saw security break up the party in the hotel room later 
because his room was on the same floor. He describes the employee's behavior 
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at the time as loud and intoxicated. The other employee says that the QA 
specialist attended the plenary session the next morning and was seen in 
conference workshops the next day. 

The Response: In this example, the QA specialist violated the Drug-Free 
Workplace Policy because she was at a professional conference representing 
the agency. Her alcohol use, while it did not impair her ability to perform her 
job the next day, threatened the agency's reputation. 

Case Studies: Return to Work/Reasonable Accommodations 

Employee A went on leave under FMLA and completed 28-days of inpatient 
treatment followed by 60 days of intensive outpatient treatment. She has used 
her 12 weeks of FMLA leave. She has taken and passed a drug test. She has 
certification that she completed the inpatient and intensive outpatient treatment 
programs. She has a fitness-for-duty statement indicating that she can perform 
the essential functions of her job. She is requesting an accommodation to allow 
her to use flex-time benefits for a period of 60 days so she can attend her 
outpatient group session at 3 p.m. twice a week. 

The Response: In practice, this request means the employee would leave the 
office at 2:30 p.m. and return at 4:30 p.m. twice a week. She can make up the 
two hours she misses by staying at work until 7 p.m. on those days. This 
accommodation is likely one that the employer would be able to grant. 

Employee B went to treatment and has been out for 12 weeks. He says that he 
is ready to return to work. He has passed a drug test and has provided 
documentation that he completed intensive outpatient treatment. His fitness- 
for-duty statement says he can perform the essential functions of his job, but he 
is asking to return to work part time (60%) on a permanent basis. The agency's 
EAP representative contacts the employee's treatment provider who says that he 
reviewed the employee's job description and believes that working full time is 
too stressful him at this time and would threaten his sobriety. 

The Response: Unless a part-time position is available or feasible, this 
accommodation might be considered an undue burden on the employer. 

Employee C works as an intake worker in a methamphetamine unit in a 
prison-based treatment program. She has been on medical leave for three 
months. She went to 30 days of intensive outpatient treatment followed by 60 
days of outpatient treatment after she began abusing methamphetamine. She 
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has provided her return-to-work fitness-or-duty statement, which indicates that 
she completed the 30-day program. She has provided a clean drug test. 

The employee's treatment provider reviews her job description and requests 
that she not work with methamphetamine clients. The employee does not want 
to work in a prison setting because she feels doing so will put her sobriety at 
risk. The agency runs a community-based program that is not specifically 
designed for methamphetamine clients, however, there are no available intake- 
worker positions, and the employee does not have the qualifications necessary 
to be a counselor. 

The Response:TW\s accommodation is not likely to be granted because it 
creates an undue burden on the agency. 

Employee D goes to treatment after his supervisor refers him to the EAP for 
erratic behavior in the workplace. In his second session with the EAP provider, 
the employee admits to having relapsed. After being on leave for 10 weeks and 
attending various treatment and recovery support services, he asks to return to 
his former position as a senior counselor. He provides a clean drug test and 
verification that he has been involved with recovery support services. His 
treatment or recovery support service provider has reviewed his job description 
and indicates that he can perform the essential functions of his job. 

While the employee was on leave, however, his certification as a certified 
substance abuse counselor expired. The State certification board indicates that 
he is 100 training hours short. It is a State licensure requirement that senior 
counselors be certified. 

The Response.'The employee cannot return to his position without his 
certification, and the agency is not required to provide him a position that does 
not necessitate certification. If such a position exists and is open and available, 
the agency may choose to allow him to transfer into that position. 

Case Studies: Return to Work/Supervision Levels 

Case 1 : Sonya, whose case is outlined above, had a number of performance 
issues before she admitted to drug use. She was referred to the EAP and took 
leave under FLMA to attend treatment. She completed 28-days of inpatient 
treatment and then, while still on leave from work, attended intensive 
outpatient treatment for another month. After providing a fitness-for-duty 
certification and a clean drug test, she will return to work. 
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Before Sonya left, she received a written warning for tardiness, absenteeism and 
yelling at a client. She received a second warning and a one-day suspension for 
yelling at a probation officer. After the suspension, she took a long lunch and 
fell asleep at her desk. At that point, she admitted to using drugs and alcohol. 
Before she left, Sonya was facing possible termination for all of the above 
issues. 

The Response: When Sonya comes back to work, these disciplinary actions will 
remain in her file; she will not return with a clean slate. Sonya should be 
monitored closely for a period of time commensurate with the length of time 
this behavior would be monitored for any other employee. 

Case 2: Ted is returning to work after a leave during which he went to 
intensive outpatient treatment. Before he left, he had called in sick two days in 
a row because he was on a binge. The following Monday, he neither came to 
work nor called in. On Tuesday, Ted was standing at his supervisor's door 
when she arrived at work. He told her about the binge the previous week and 
explained that was why he had failed to come to work the day before. He said 
he had contacted his sponsor and was working on enrolling in a treatment 
program. He requested FMLA leave. Before leaving, he met with his supervisor 
to discuss his caseload. He has been on leave for 60 days and has provided his 
fitness-for-duty certification and a clean drug test. 

The Response: Ted's return-to-work supervision should be commensurate with 
the behavior that led to his leaving. He had absenteeism problems but quickly 
came to his supervisor, discussed his situation, briefed her on his clients and 
got into treatment before his behavior was overly problematic. 
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Appendix A: Summary of Relevant Federal Laws 


This section provides an overview of relevant Federal employment and workplace 
laws as they apply in the context of employee substance use and misuse and 
agency responses to this activity. This section does not represent a legal opinion, 
nor does it include any State laws that also may apply. Any formal employment 
policy implemented by an organization should be reviewed by legal counsel. 

Drug-Free Workplace Act of 1988 

The Drug-Free Workplace Act of 1988 requires any organization that receives a 
Federal contract of $100,000 or more or a Federal grant of any amount to have 
a drug-free workplace policy. Specifically, the Act requires that the 
organization develop and distribute a formal drug-free workplace policy 
prohibiting the manufacture, use or sale of substances. It also requires 
establishment of a prevention-oriented awareness program, including 
information about the dangers of substance use and about options for 
intervention. In addition, it requires specific activities related to the Federal 
contract, including notifications to the employer and to the contracting agency 
that an employee has been convicted of a drug-law violation. Finally, the Act 
requires that the employer respond to violations of the drug-free workplace 
policy, whether through disciplinary action, referrals to treatment or both. 

Americans with Disabilities Act of 1990 

The Americans with Disabilities Act of 1990 (ADA) prohibits employers with 
more than 1 5 employees from discriminating against applicants and employees 
because of a physical and/or mental disability. The ADA does not protect 
employees who are currently using illicit substances but does protect those in 
recovery who have sought treatment. This protection means that in all 
management and personnel matters, an agency cannot treat employees who are 
in substance use treatment or have participated in treatment differently from 
other employees simply on the basis of their involvement in treatment. 
Disciplinary policies and requirements for reinstatement must be applied 
equally to all returning employees. 

Perhaps the most explicit application of the ADA in the context of use and misuse 
is drug testing. A supervisor must have reasonable cause to suspect an employee is 
using substances before requiring a drug test. A history that includes treatment and 
recovery cannot be a contributing factor to determining reasonable cause. For 
example, employees A and B are both late for work three times in two weeks. 
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Employee A is openly in recovery; employee B does not have a history of drug use. 
The supervisor cannot mandate a drug test for employee A because he believes 
that he or she is more likely to be using substances. 

Americans with Disabilities Amendments Act of 2008 

The recently enacted Americans with Disabilities Amendments Act (ADAA) 
became effective Januaryl, 2009. The purpose of the amendments is to clarify 
that the provisions of the ADA should be broadly interpreted. Below is a 
summary of the provisions of the Amendments. Because of the Amendments 
recent enactment, they have not yet been tested. 

It is important to note that the Amendments suggest a broad definition of disability. 
While the definition of "disability" remains "a physical or mental impairment that 
substantially limits one or more major life activities; a record of having such an 
impairment; or being regarded as having such an impairment," the Amendments 
broaden the definition of "major life activities" by stating that such activities 
include, but are not limited to, caring for oneself, performing manual tasks, seeing, 
hearing, eating, sleeping, walking, standing, lifting, bending, speaking, breathing, 
learning, reading, concentrating, thinking, communicating, and working. People 
in recovery often have problems with many of these activities - for example, 
sleeping, concentrating, thinking and working. However, having a problem may 
or may not mean that a person has an impairment that substantially limits a major 
life activity. To be disabled, the ADA requires that a person has an impairment that 
substantially limits a major life activity. 

The Amendments also state that a major life activity includes the operation of 
major bodily functions, such as functions of the immune system, normal cell 
growth, digestive, bowel, bladder, neurological, brain, circulatory, endocrine, 
and reproductive systems. Addiction can cause physical problems in some of 
these areas, which can endure long past the time that substance misuse ends. 

The Amendments also provide that: 

• The definition of disability should be broadly construed. 

• Mitigating measures other than ordinary eyeglasses or contact lenses 
shall not be considered in assessing whether an individual has a 
disability. 

• An impairment that is episodic or in remission is a disability if it would 
substantially limit a major life activity when active. 
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A detailed guide to the ADA can be found at 
http://www.usdoj.gov/crt/ada/adahom1 .htm/. 

Family and Medical Leave Act of 1993 

The Family and Medical Leave Act of 1993 (FMLA) applies to organizations 
with more than 50 employees. FMLA allows employees with at least one year 
of tenure to take up to 12 weeks of unpaid leave because of a serious health 
problem, including substance use, and allows them to return to the same or an 
equivalent position within the organization. FMLA applies to an employee's 
medical conditions as well as to care for a close family member undergoing 
treatment for a medical condition. 

Additionally, on January 28, 2008, President George W. Bush signed into law 
HR 4986, the National Defense Authorization Act (NDAA) for fiscal year 2008. 
Section 585 of this Act amends the FMLA to allow family members to take up 
to 26 work weeks of leave to care for a member of the Armed Forces who is 
undergoing medical treatment, recuperation or therapy, is otherwise in 
outpatient status, or is otherwise on the temporary disability retired list for a 
serious injury or illness. The NDAA also permits an employee to take FMLA 
leave for any qualifying exigency as the Secretary of Labor shall, by regulation, 
determine arising out of the fact that a spouse, son, daughter, or parent of the 
employee is on active duty (or has been notified of an impending call or order 
to active duty). The Secretary of Labor has not issued final regulations 
regarding leave for any qualifying exigency. In the interim, employers are not 
required to comply in providing the appropriate leave, but are encouraged to 
do so. As such leave amends the FLMA, FMLA type procedures should be used 
as may be appropriate. 

A detailed guide to FMLA as well as an update on the guidance regarding the 
new legislation can be found at http://www.dol.gov/esa/whd/fmla/index.htm. 

The Paul Wellstone and Pete Domenici Mental Health Parity 
and Addiction Equity Act of 2008 

Behavioral health parity legislation was signed into law on October 3, 2008, as 
part of the $700 billion financial rescue package. The measure requires that 
employers that provide health insurance plans cover mental health and 
addiction on the same basis as physical conditions. These provisions go into 
effect one year after enactment (October 8, 2009). At the time of this writing, 
the provisions are signed but not yet effective. 
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The mental health and addictions law: 


• Applies to group health plans of 51 or more employees. 

• Forbids employers and insurers from placing stricter limits on mental 
health and addictions care than on other health conditions. 

• Applies to out-of-network coverage so that plans that provide network 
coverage must also provide such coverage for mental health conditions. 

• Leaves in place and existing State parity measures. 

• Requires that the US Departments of Labor, Health and Human Services 
and Treasury issue regulations within one year of enactment. 
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Mark Sanders 
Owner 
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